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IN THIS ISSUE 


THE first authentic record of the growth of arbitration in the 
United States over the past decade appears in the Foreword to 
this issue, on the following page. 





The discussion on putting the 
Hague Peace Machinery to work on 
foreign trade controversies, begun in 
the July, 1937, issue, continues in this 
number and points the way to a 
Third Hague Conference, which is 
discussed by Mr. Hawkin (p. 261); 
while Mr. Alfaro makes some ex- 
tremely interesting suggestions on 
how this idle peace machinery might 
be put to work (p. 254). 


What constitutes Peaceful Change 
in Industrial Relations; what are its 
essentials and how does the ma- 
chinery for Peaceful Change operate? 
Mrs. Holt states the case admirably 
in her article on this subject (p. 233). 


A tribute to the work of that emi- 
nent jurist and student of interna- 
tional arbitration, the Hon. John 
Bassett Moore, is paid by Professor 
Borchard on p. 263. 


In the field of American Commer- 
cial Arbitration, Mr. Radcliffe de- 
scribes a widespread practice of 
arbitration by samples in the com- 
modities trades (p. 217) and Mr. 


Haskins calls upon his years of ex- 
perience with arbitration within a 
trade association to answer the ques- 
tion of whether or not arbitration 
should be compulsory (p. 222). 


Arbitration Without a Court Order 
and a recent important court de- 
cision on this point are discussed by 
Mr. Fraenkel in the Law Section 
(p. 290), which also contains a re- 
view of other recent court decisions 
affecting arbitration. 


Maritime and anthracite labor re- 
lations make a steady advance in 
arbitration. On p. 238, Mr. Mayper 
discusses the newly created Maritime 
Labor Board; and the activities of 
the Anthracite Board of Concilia- 
tion, created thirty-five years ago 
under President Theodore Roosevelt, 
are described by Mr. Larkin on p. 243. 


Commercial arbitration awards 
will be found on p. 229; questions 
submitted to the Voluntary Indus- 
trial Arbitration Tribunal on p. 252, 
and an _ international arbitration 
award on p. 277. 
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FOREWORD 


GROWTH OF ARBITRATION 
THE records of the American Arbitration Association offer the 
first reliable index to the systematic growth of arbitration in the 
United States over the period 1926-1937. 


INCREASE IN COMMERCIAL ARBITRATION 


In 1926, 145 cases were submitted to arbitration; in 1936, the 
number was 2,533. 

In 1926, three trade associations were affiliated with the Asso- 
ciation for the regular use of its tribunal services by their mem- 
bers; in 1937, the number had increased to 36. 


CIVIL CASES 


In 1926, no accident cases had been submitted to the Associa- 
tion; in 1936, the number submitted was 1,730. 

In 1926, the only type of civil case referred to the Association 
involved the value of professional services. In 1936, the scope 
had widened to include questions between principals of private 
schools and parents of pupils, disputes between husband and 
wife for adjustment of alimony and concerning the education of 
children, controversies between dentist and client, lawyer and 
client, disputes between customers and dyers and cleaners, claims 
arising because of plagiarism and from misuse of trade marks. 


LABOR DISPUTES 


In 1926, and during subsequent years, the Association had no 
facilities for the arbitration of labor cases, the few that came to 
it being submitted under its regular rules. Since the Voluntary 
Industrial Arbitration Tribunal was established in October, 1937, 
69 labor cases have been submitted to it for arbitration.’ 


FOREIGN TRADE CASES 


In 1926, practically all arbitrations related to domestic trade, 
much of it centering in New York City. 

In 1936, products from all over the world were the subject of 
arbitration, including vegetable oils, millinery supplies, furs, in- 
secticides, waste material, textiles and ore from Japan; furs and 
straw goods from China; tapioca from Java; film supplies and 
linens from Belgium; drugs from Austria; velvets, stationery, 
toys and wines from Germany; textiles, wines and furs from 
France; furs from Russia, Abyssinia, Argentina, Uruguay; vel- 


1 A list of these questions is available upon request. 
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veteens from Czechoslovakia ; lumber from Brazil; paints shipped 
to Chile; and cotton goods shipped to Colombia. 


TYPES OF COMMERCIAL CASES 


In 1936, controveries submitted to the Association for arbitra- 
tion embraced a limited range, including in the main: dis- 
putes between buyers and sellers, breach of contract for services, 
disputed quality of merchandise, damages due to non-performance 
or late delivery, value of professional services, interpretation of 
contract. 

By 1937-38, the scope of arbitration had increased so as to in- 
clude the following range of controversies: claims arising out of 
dissolution of partnerships; allocation of assets in mergers and 
reorganizations; ownership of stock rights; claims arising out 
of the handling of stock exchange accounts; rights to dramatic 
productions; infringement of patent rights; claims for damages 
for incompetent performances by artists; failure of American 
agents of foreign manufacturers to fulfill contract terms; com- 
pliance with agreement to deliver “when, as and if” issued pre- 
ferred stock; claims for damages to household goods in storage 
or transit ; fairness to bondholders of protective committee’s plan 
of reorganization ; rights to chemical processes; liability of insur- 
ance companies to insured under various types of policies; inter- 
pretation of building plans and specifications; determination of 
responsibility for goods injured in processing; damages for 
breach of chartering agreement; disputes between artists or 
authors and their agents; damages due to cancellation of leases 
and other agreements; disputes between husband and wife aris- 
ing under separation agreements. 


TRADE AND INDUSTRIAL GROUPS 


Since 1926, the following trades have adopted arbitration, in 
cooperation with the facilities of the Association: fur, shoe, ware- 
housing, wool, construction industry, garment trades, exchanges, 
cotton textiles, food industries, dental professions and trades, 
paper and wood pulp, cleaning and dyeing, buff and polishing 
wheel manufacturers, carpet cleaners. Many others have endorsed 
or used arbitration. 

HEARING-ROOMS 


In 1926, the Association had one hearing-room which, when 
not in use for hearings, was also used for general clerical work. 
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In 1938, the Association has three regular hearing-rooms and 
three reserve rooms for emergencies, all six being frequently in 
use several days a week. 


PANELS OF ARBITRATORS 


In 1926, the Association had 480 persons serving on its New 
York City Panel of Arbitrators and representing chiefly the mer- 
cantile industry and legal and accounting professions; in 1936, 
this number had been increased to 2,200 in Greater New York 
and outside of New York a National Panel of 4,900 was set up 
in 1,600 cities, covering practically all industrial and professional 
and educational callings. 


PARTICIPATION OF LAWYERS 


In 1926, about 40 per cent of the cases submitted came from 
lawyers; in 1936, the cases submitted by lawyers were approxi- 
mately 70 per cent. The records do not indicate the number of 
lawyers who served as arbitrators in 1926, but they were few, 
as the lawyer-members of the Panel constituted only a small 
minority of the 480 members of the Panel. In 1936, in New York 
City alone, there were over 600 lawyers on the Panel of Arbitra- 


tors, and 330 of these served in tort cases, not including those who 
served as arbitrators in commercial controversies. 


IMPROVEMENT IN LAWS 


In 1926, four states (three of which were on the East coast) 
had adopted modern arbitration laws; in 1936, the number had 
increased to 13, extending modern arbitration facilities to im- 
portant industrial states in the middle west and on the West coast. 


ARBITRATION CLAUSES 


It is impossible to gauge the growth in the use of arbitration 
clauses in contracts, which is the real index of the growth of 
arbitration, for the Association only knows of their existence 
when a case is referred to it for arbitration. Also, in many in- 
stances, clauses operate automatically to settle the dispute by the 
mere fact of their presence in the contract. Even so, the records 
indicate that 35 per cent of the commercial cases submitted in 
1926 were referred under clauses, and 79.9 per cent of such cases 
were submitted under clauses in 1936, indicating the stabiliza- 
tion of arbitration as a permanent method in commerce. 
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AMERICAN 
COMMERCIAL ARBITRATION“ 


Advisory Committee: Charles L. Bernheimer, Arthur Besse, Irene L. Blunt, 
William T. Bostwick, Henry Munroe Campbell, Fred’k A. Colt, Louis K. 
Comstock, C. Frank Crawford, Clarke G. Dailey, Henry C. Flower, Jr., 
Martin Gang, Donald B. Hatmaker, Charles A. Houston, Malcolm Muir, 
Wm. Stanley Parker, Donovan O. Peters, Arthur M. Reis, Ralph S. Rounds, 
Philip Wittenberg. 


ARBITRATION BY SAMPLES 


BY 
Harry S. RADCLIFFE + 


THE settlement of trade disputes under a system of arbitration 
by samples has become a common practice in many countries, 
particularly in Great Britain and the United States, where it is 
widely used in the commodities field to determine questions of 
quality. In most of these groups special requirements call for 
special arbitration machinery, and thus trade practices and cus- 
toms are likely to govern the procedure followed. A method of 
arbitration adapted to the grain trade, for example, may be en- 
tirely unsuited to the needs of the rubber trade; and so experi- 
ence through the years has dictated which method of arbitra- 
tion will best free a certain commodity from the hazards of con- 
troversy and will be best calculated to maintain a peaceful and 
stabilized industry. 

Arbitration by samples has become a distinct type of arbitra- 
tion in the commodities field. Hundreds of disputes are disposed 
of annually by this method and often by arbitrators who never 
see the parties in controversy. In many cases the arbitrators do 
not know the identity of the parties to the dispute. In London, 
for example, there is a trade association which maintains a stand- 
ing panel of arbitrators, the members of which serve in rotation 


* Court decisions relating to commercial arbitration will be found in the 
Section on Arbitration Law, beginning on p. 290. 
+ Secretary, Linen Trade Association. 
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upon application of the parties and the arbitration is conducted 
in complete anonymity, since the parties do not know which 
arbitrator is serving in their particular case; nor does the arbi- 
trator know whose commodity he is called upon to judge, all origi- 
nal identifying marks having been removed from the samples 
submitted to him for inspection. 

Under the arbitration rules of some groups in the United 
States, the parties may appear in person before the arbitrators 
only at the latter’s request or by their permission; in others, 
“blind” arbitrations, in which all identifying marks are re- 
moved from documents and samples submitted, are the custom; 
while in still others, official standard or “type” samples are main- 
tained by the trade association, with which comparisons of sam- 
ples of disputed merchandise are made by the arbitrators. In one 
group, oral testimony of the parties is permitted, but they are 
excluded from the arbitrators’ examination of samples of the 
disputed merchandise. 

While an inspection of the various methods in use in trade 
groups in the United States reveals no machinery identical with 
that of the London group referred to above, there are some 
which resemble it in many details. These methods of arbitra- 
tion by samples vary greatly in the different groups. In some, 
such as the Arkansas Cotton Trade Association and the Canners’ 
League of California, the arbitrators have no knowledge of the 
identity of the parties involved. Under the rules of the latter 
organization, the arbitration board is appointed by the Executive 
Committee when complaint is made to the League, following 
which samples of the goods in dispute are placed in the hands of 
the League. While the arbitration board is empowered to permit 
oral testimony, this is done only in the most unusual instances, 
when, for instance, the file of documents is so large as to make 
impractical the “blind” copying of the file. 

Likewise, under the “New England Terms for Buying and 
Selling American Cotton’, maintained jointly by the National 
Association of Cotton Manufacturers, the New England Cotton 
Buyers Association and the American Cotton Shippers Associa- 
tion, in all arbitrations the names of the purchaser and seller do 
not appear nor may identifying marks of the cotton be known to 
the arbitrators, the cotton being submitted under lot numbers 
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and samples are drawn by an impartial person at the request of 
buyer or seller. 

The National Cottonseed Products Association, which main- 
tains one of the most complete sets of trading rules among the 
trade groups, provides for the anonymity of the parties in the 
analysis of samples in connection with an arbitration proceed- 
ing. An official sample, sent to an official chemist by either the 
Secretary of the Association or by the Chairman of any Arbitra- 
tion Committee, is given a serial number for the purpose of iden- 
tification and all original tags and other marks of identification 
are carefully removed. The rules of this group also provide that 
no personal appearance or parol evidence will be permitted be- 
fore the Arbitration Committee or the Appeals Committee except 
upon the consent of the Chairman of the Committee; but where 
one party is permitted to appear or offer parol evidence, the 
other party has the same right. 

The procedure of submitting a case to the arbitrators on the 
basis of samples and written proof is not an unusual one, being 
provided for in a number of trade groups. Under the rules of 
the Dried Fruit Association of California, the customary pro- 
cedure is the submission of written statements accompanied by 
samples, witnesses and oral hearings being permitted only if 
requested by the arbitrators and agreed to by both parties. Like- 
wise, under the procedure of the National Pickle Packers’ Asso- 
ciation, written statements of facts and arguments, accompanied 
by samples drawn from not less than 10 per cent of the disputed 
shipment, are required, and no personal representatives may 
appear unless both parties are given ample notice and oral pres- 
entation is requested of or by the arbitrators. An especially 
interesting feature of the arbitration system of the Dried Fruit 
Association of California is the fact that precedents are con- 
sidered in arbitrations, since trade practice is an important factor 
in settling disputes. 

Still other groups, such as the National Association of Import- 
ers of Hides and Skins, which, with the Tanners’ Council of 
America, maintains the Hides and Skins Tanners’ and Import- 
ers’ Arbitration Rules, permit oral testimony and the appear- 
ance of parties and witnesses, but exclude the latter at the time 
of the examination of samples of the disputed product. In cases 
in which the nature, quality, origin or condition of hides or skins 
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are in dispute, the arbitrators are required to select at random, 
for examination, a portion of the unopened packages, not in 
excess of 10 per cent. 

Another customary form of procedure in the commodity groups 
is the maintenance of standard or “type” samples by the trade 
association, with which comparison of samples of disputed mer- 
chandise are compared by the arbitrators as to quality. Among 
such groups are the U. S. Shellac Importers Association and the 
Rubber Trade Association of New York. In the latter group, 
for example, there are two arbitration bodies,—an Arbitration 
Committee and a Panel of Quality Arbitrators, to the latter of 
which disputes relative to quality are submitted. To this body 
samples of the delivery in dispute, drawn jointly and sealed and 
signed by representatives of the buyer and seller, together with 
type samples upon which the sale was made, are submitted for 
their decision. 

These official samples comprise samples of each standard grade 
of plantation rubber and such other grades as are deemed advis- 
able, which are prepared and adopted by the Panel of Quality 
Arbitrators and approved by the Board of Directors of the Asso- 
ciation. After approval they are placed in the custody of the 
Manager of the Association and kept in its rooms, where they are 
available for inspection by all members. These samples are re- 
newed at least every six months, and the official sample in effect 
at the time delivery is made governs in any dispute arising as 
to the quality of a parcel of rubber. 

The Cocoa Merchants’ Association of America maintains a 
system under which the parties may appoint a sole arbitrator or 
each may appoint a disinterested member of the Association as 
arbitrator, these two to select a third disinterested member of 
the Association in the event the first two fail to agree on an 
award. The procedure with respect to arbitrating by samples is 
as follows: Four samples of each disputed lot of cocoa are drawn 
and sealed on the premises where it is located, in the presence 
of a representative of each disputant, and delivered to the Secre- 
tary of the Association, who thereupon delivers two sealed 
samples of each lot to the arbitrators, holding the other two for 
a possible appeal. The seals of the arbitration samples may be 
broken only in the presence of and with the consent of the arbi- 
trators who, in the event they cannot agree upon an award, re- 
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seal the samples and deliver them to the umpire selected by them 
or appointed by an officer of the Association. The umpire’s deci- 
sion, incidentally, must be within the range of the contention of 
the two arbitrators originally appointed or named by the parties. 

Another pioneer group in arbitration, the Grain Dealers’ 
National Association, under whose rules arbitration of disputes 
between members is compulsory, has a unique provision in its 
rules prohibiting the submission of samples to the arbitrators as 
evidence. Under Article VII of the Rules, governing the prepa- 
ration of the material each party is expected to furnish in an 
arbitration proceeding, appears the following rule: “Samples 
should not be submitted in evidence as the arbitrators will not 
act as inspectors or compare samples. If the grade or quality of 
commodities is in dispute inspection certificates or other docu- 
mentary evidence must be submitted.” 

Under the rules of the Rice Millers’ Association both written 
and oral testimony is permitted. The rules further provide for 
the submission of samples drawn by a disinterested party or pub- 
lic sampler from not less than 10 per cent of the entire shipment, 
with both buyer and seller represented at such drawing. Where 
the disputed lot is not available for sampling, arbitration may take 
place only by agreement between buyer and seller. 

Among the other groups that have created facilities for arbi- 
trating by samples, each system adapted to the needs of the trade, 
are the New York Coffee & Sugar Exchange, New York Fruit 
Exchange, California Walnut Growers’ Association, Rubber Ex- 
change of New York and the National Wholesale Grocers’ Asso- 
ciation, National Food Brokers’ Association and the National 
Canners’ Association, the last three of which have established 
the “National Uniform Plan of Arbitration’’. 

These trade groups maintain that the best arbitration practice 
for the needs of the trade is one in which decisions are avoided 
which are not in accordance with trade custom and practice. As 
pointed out by J. Noble Braden, in an article on “Sound Rules 
and Administration in Arbitration”,’ an ex parte examination or 
test may, in many instances, be of the “utmost importance in 
arriving at a fair decision. In some trades, an examination of 
the goods without the presence of the parties is considered the 
very heart of the arbitration proceeding”. 


1 UNIVERSITY OF PENNSYLVANIA LAW REVIEW, Vol. 83, No. 2. 
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COMPULSORY ARBITRATION—IS IT JUSTIFIED IN ALL 
TRADE ASSOCIATIONS? 
BY 


CHARLES M. HASKINs * 


I BELIEVE it was Calvin Coolidge who said: “A willingness to 
arbitrate is an indication of civilization.” Arbitration has been 
one of the most important factors in the success which has come 
to the Association which I have had the privilege of serving since 
its inception more than 25 years ago. In its earliest activities, 
as well as under its present New York State Charter, the Asso- 
ciation has emphasized that one of its purposes shall be “‘to settle 
differences between its members and to promote a more enlarged 
and friendly intercourse between business men”. As our organi- 
zation grew, and particularly as it became international in scope, 
there developed an insistent demand on the part of some mem- 
bers that arbitration be made compulsory on the part of all 
members. 

To the question as to whether or not compulsory arbitration 
is desirable in a trade association involving both large and small 
units and where trading between members is very substantial, 
and whether it would be fair to compel all members to adopt such 
a policy, years of consideration have been given. Those who fa- 
vored compulsory arbitration took the very logical position that 
much of the force and value of arbitration, as one of the services 
which normally would attract members of a trade to an associa- 
tion, was dissipated when it developed that one party involved 
in a controversy, standing on his rights, could refuse to be forced 
into an arbitration. On the other hand, there were those who 
argued that compulsory arbitration might be workable where 
commodities involved were not as susceptible to questions con- 
cerning quality as would naturally be the case in a by-product 
or waste material. 

Some of the leading consuming interests of the country took 
the position that they could ill afford the time or the expense in- 
volved by putting themselves in a position of accepting compul- 
sory arbitration, which might bring about a situation where 50 
per cent of their suppliers of raw materials would, in the course 
of a given year, seek arbitration on the theory that they might 


* Managing Director, National Association of Waste Material Dealers, Inc. 
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at least get a compromise and that, therefore, there was some- 
thing to be gained by this method of settling disputes. 

This Association found a partial solution to this problem by 
drawing up what it called compulsory arbitration agreements as 
between members in the domestic trade and as between import- 
ers and shippers from foreign countries. These agreements were 
signed by individual members and, while not compelling the 
signers to arbitrate all controversies, they did compel them to 
arbitrate cases involving other members, who themselves had 
signed similar compulsory arbitration agreements. This solution 
has worked out in a satisfactory manner and is suggested as a 
possible alternative to compulsory arbitration, where the former 
method would work a hardship and place an unnecessary burden 
on certain factors in an industry. 

While years of experience in the handling of controversies have 
not in any way changed the writer’s opinion or the opinion of 
the Governing Board of this Association as to the great value of 
arbitration as a method of settling controversies, our experience 
as an association has nevertheless brought us to certain conclu- 
sions, particularly in reference to the desirability of adjusting 
controversies before they get to a point where arbitration is 
necessary. 

From a careful study of many cases arbitrated, the writer has 
come to the conclusion that in nine out of ten cases in which arbi- 
tration takes place, particularly in an industry where conditions 
are very competitive, the loser is apt to feel some resentment 
against the winner and the tendency is to discontinue doing busi- 
ness with him. On the other hand, we have noticed that the same 
thing is not at all true if the same parties sit around a table and 
discuss with those in charge of the Association’s Arbitration and 
Adjustment Department the points at issue and, as a result of 
discussion and counsel by those who can help, finally come to a 
settlement to which both can agree. This sort of an arrangement 
has proved particularly satisfactory in our Association, with the 
result that in many cases some new negotiations have been started 
before the disputants have left our offices. 

In considering the adjustment of controversies, whether by for- 
mal arbitration or voluntary conference with the Adjustment 
Bureau Executives of the Association, there is one thing that 
sooner or later must be given consideration by every trade asso- 
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ciation which is representative of those handling commodities 
susceptible to controversies. That is, the importance of main- 
taining an organized inspection bureau from which a disinter- 
ested report can be secured in connection with shipments in- 
volved in specific contracts. Something of this kind is particu- 
larly essential in connection with shipments from foreign 
countries. 

Committees made up of the ablest men in our Association, after 
long consideration and after obtaining the views of shippers, 
have drawn up and put in operation rules devised for the purpose 
of eliminating misunderstanding; but in spite of all this work, 
it yet remains true that, so far as foreign business is concerned, 
the one most essential thing, whether a matter is to be formally 
arbitrated or settled around a conference table, is that those en- 
deavoring to adjust a controversy have before them an absolutely 
independent report as to the exact character and nature of the 
shipment in question. 

In summing up, we would say from long experience that arbi- 
tration is desirable and the only way out in many controversies 
which occur between business men; but every effort should be 
made, wherever possible, to have controversies first studied 
around a conference table, where the views of disinterested par- 
ties can be given to the disputants, more in the form of counsel 
and advice than in the form of an arbitration decision. 


NOTES AND COMMENT 


New Service Pamphlets Available. The American Arbitration 
Association has revised and brought up to date its service pam- 
phlets describing the various arbitration services and tribunals 
which it maintains; and the following descriptive pamphlets are 
available and may be had upon request and without charge: The 
Commercial Arbitration Tribunal, The Voluntary Industrial Arbi- 
tration Tribunal, The Civili Arbitration Tribunal, Foreign Trade 
Tribunals and Services (World Peace Through World Trade), 
The Inter-American Commercial Arbitration Tribunal and The 
American Arbitrator, the last mentioned being a description of 
the functions and duties, as well as the ethics, of the office of 
arbitrator. There is also available a pamphlet describing the 
history and work of the Association, entitled “The American 
Arbitration Association.” 
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Association Adds New Directors: Vacancies on the Board of 
Directors of the American Arbitration Association have been 
filled by the election of the following since January 1, 1938: James 
R. Angell, former President of Yale University; Russell Colgate, 
a Director of the Colgate-Palmolive Peet Company; Michael 
Francis Doyle, newly appointed member of the Permanent Court 
of Arbitration at The Hague; William J. Graham, Vice-President, 
Equitable Life Assurance Society of the United States; Frederick 
E. Hasler, Chairman of Executive Committee, Continental Bank 
and Trust Company of New York; Edward F. McGrady, Vice- 
President of the Radio Corporation of America, in charge of labor 
relations; William Rosenwald, whose father, the late Julius 
Rosenwald, was one of the founders of the Association; Wesley 
A. Sturges, of the Yale University School of Law, and Frederick 
M. Warburg, of Kuhn, Loeb & Company, who succeeds his father, 
the late Felix M. Warburg. 


Stock Exchange Studies Broader Scope of Arbitration. The New 
York Stock Exchange, through an Out-of-Town Committee com- 
posed of members of the Board of Governors chosen to represent 
out-of-town firms, is endeavoring to coordinate its policy with 
the national viewpoint and to give the new Exchange administra- 
tion greater unity and common understanding. One of the aims 
of the Committee, as set forth in a letter to out-of-town members 
and their associates, is that eventually the governors represent- 
ing a specific area of the country will have the greatest authority 
in dealing with arbitration hearings, admissions and other mat- 
ters in that section. To this end the Committee will act as a point 
of contact between these members and the committees on public 
relations, admissions and arbitrations. In the latter case the 
Committee on Arbitration will seek information and assistance 
in connection with the arbitration of out-of-town claims, and 
members are requested to communicate to the Out-of-Town Com- 
mittee any suggestions with respect to matters which should be 
studied at the Exchange with a view to beneficial or remedial 
action, 


Record of a Year’s Arbitrations.: Each year the American Arbi- 
tration Association files with Actors’ Equity Association its an- 


1 Reprinted from Equity for June, 1938. 
2 
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nual report of Equity arbitrations, covering the fiscal year which 
forms the basis of our annual report on arbitrations. The report 
for the fiscal year beginning April 1, 1937 and terminating April 
1, 1938, shows that 24 new arbitrations were instituted during 
the year and that one was pending from the previous year, mak- 
ing a total of 25 arbitrations. There were 15 individual cases, 
three cases involving more than one member and seven company 
claims, in which a total of 277 members were involved. Eleven 
of the 24 cases instituted proceeded to hearing and award; 10 
resulted in awards in favor of Equity members and only one was 
disallowed. Three cases were withdrawn and five were settled 
after the claims were filed but before hearings were held. Six 
cases were still pending at the time the report was rendered by 
the American Arbitration Association. One of these has since 
been determined in favor of Equity members, one has been 
settled by a payment to a member and one has since been with- 
drawn, so that there are now only three cases pending for deter- 
mination. Of the 12 cases which proceeded to hearing and award, 
four were determined by a sole arbitrator and eight were heard 
and determined by a board of three arbitrators. 

The total amount of money involved in these arbitrations was 
$12,578.40. Several of these cases, however, did not involve a spe- 
cific sum of money but involved a determination of rights arising 
out of standard Equity contracts. For example, in one case a mem- 
ber and a manager had a dispute about billing. The member, a 
star, felt that the manager had so breached his contract as to 
justify his refusal to go on in the play. The arbitration was so 
arranged that within two hours after the matter was reported 
to Equity, the parties and a board of arbitrators assembled at 
the headquarters of the American Arbitration Association. For- 
tunately, the matter was satisfactorily settled before the hear- 
ing, and the play went on as usual.—REBECCA BROWNSTEIN. 


American Arbitration Affairs. The quarterly report of the Ameri- 
can Arbitration Association for the three months ending June 30, 
1938, shows that during that period a total of 91 civil and com- 
mercial cases, 34 labor cases and 421 accident and negligence 
cases, involving claims for personal injury or property damage, 
were submitted to the Tribunals of the Association. 
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Commercial cases which involved money claims totaled 
$171,800. Other controversies submitted to arbitration during 
that period concerned, among other questions: right to refuse 
late deliveries of merchandise, right to authorship of plays, inter- 
pretation of the terms of a lease, cause of latent defects in textiles, 
responsibility for water damage to an apartment, breach of con- 
tract, proportion of profits due a playwright’s collaborator, rea- 
sonableness of medical fee for services to injured workman, al- 
leged vir ation of copartnership agreement, performance of real 
estate agent under a contract, responsibility for injuries to cleaned 
and dyed garments and to oriental rugs, cancellation of agreement 
by failure to perform, division of expenses and profits in a joint 
venture, breach of agency agreement by direct selling to cus- 
tomers, liability of tenant for injury to house and grounds, and 
dissolution of partnerships. 

The industrial questions submitted to arbitration included the 
following: unjust discharge and re-hiring, replacement of senior 
workers by juniors, lay-off of union members in violation of 
preferential clause in labor agreement, justification for a de- 
crease in pay, percentage of union members on pay-rolls of em- 
ployer, violation of seniority provision and former award of 
arbitrator, relief of employer by discharge of employee, incom- 
petency as cause for discharge, whether failure of employee to 
perform specified duties was due to insubordination, right of 
employer to reduce wage scale in view of union’s failure to secure 
higher scale from his competitors, interpretation of seniority 
clause concerning semi-clerical jobs, rate of payment for over- 
time on Saturdays and Sundays, obligation of employer to dis- 
charge union members who fail to pay dues, reasonableness of 
lay-offs under a contract calling for equal division of work and 
whether a change in manufacturing process justified a decrease 
or increase in piece-work pay. 

A description of the type of matters submitted to the Associa- 
tion’s Tribunal handling accident and negligence cases is con- 
tained in an article by A. Alan Lane, entitled “Safety Second”, 
in the April, 1938, issue of THE JOURNAL.* 


Arbitration Medal Awarded to Juan T. Trippe. The Gold Medal 
awarded annually by the American Arbitration Association for 


1 See Vol. 2, No. 2, p. 122. 
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distinguished service in promoting commercial peace and good- 
will was presented to Juan T. Trippe, President of Pan American 
Airways, at a luncheon given in his honor at the Waldorf-Astoria 
Hotel, New York, on May 24. The luncheon was one of the out- 
standing features of Foreign Trade Week, observed May 22-28 
under the auspices of the National Foreign Trade Council, and 
was attended by 500 distinguished leaders in business and 
aviation circles. 

The speakers, in addition to Mr. Trippe, included F. Trubee 
Davison, President of the American Museum of Natural History, 
who presented the Medal; Franklin E. Parker, Jr., President of 
the Association, and William H. Coverdale, President of the 
Canada Steamship Lines, American Export Lines, Midland Ship- 
building Company and other corporations. 


Procedure under Tribunal Rules Upheld by Courts. Proceedings 
under the American Arbitration Association’s Rules were twice 
sustained in recent cases when challenged in the Courts by one 
of the parties to an arbitration proceeding. 

The first case concerned the propriety of the appointment of a 
stockbroker as a member of a board of three arbitrators in a 
matter involving another broker and a customer. One of the 
parties sought to have the appointment set aside on the ground 
of implied partiality. The motion to vacate the appointment was 
denied by the Court, which held that the appellant’s argument 
was “opposed both to reason and authority”. 

The second matter concerned the right of the Association to 
designate the place of arbitration upon the inability of the parties 
to agree upon the Tribunal. One party had its headquarters in 
Buffalo, the other in Boston, and both maintained offices in New 
York City. Basing its ruling upon the fact that both firms main- 
tained offices in New York, where any necessary examination of 
the goods as to quality would have to be made, the Association 
designated the New York Tribunal as the place of arbitration. 
In a subsequent motion of the Buffalo party to stay the arbitra- 
tion proceeding, the Supreme Court denied the motion and di- 
rected the parties to proceed to arbitration in the New York City 
Tribunal. 


Court Sustains New Law Concerning Notice to Arbitrate. In 4 
recent case in which the General Arbitration Council of the Tex- 
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tile Industry, the Chamber of Commerce of the State of New 
York and the American Arbitration Association joined as amici 
curiae, the Court upheld the constitutionality of Section 1458 
(Par. 2) of the Civil Practice Act, which permits the serving of 
a notice of intention to arbitrate and compels the answering 
party to reply to such notice within 10 days or thereafter lose 
his right to challenge the existence of an arbitration agreement. 
This case is discussed by Mr. Osmond K. Fraenkel in an article 
in the Law Section of this issue. 





COMMERCIAL ARBITRATION AWARDS 


Mill and Clothing Manufacturer. Did a mill have a moral obliga- 
tion to its customer to try to resell merchandise contracted for, 
when the buyer found, before delivery, that it could not be used 
for his purposes? 


A clothing manufacturer contracted to buy 22 pieces of goods 
from a woolen mill. The cloth was of a rayon-mix quality which 
the buyer had not previously used in manufacturing the particular 
garments for which it was intended. A short time before the first 
delivery of cloth was made, the buyer discovered that he would 
be unable to use this type of material. When the first shipment 
on the order was received, the buyer told the mill representative 
of his difficulty and requested cancellation of the balance of the 
order. He agreed to accept the six pieces that had been delivered, 
but requested that the remaining 16 pieces be sold for his account, 
agreeing to make up any loss that might be suffered by the mill 
in the transaction. This was taken under consideration by the 
seller, but no definite promise was made. 

Two more shipments of the cloth were sent to the buyer and 
the mill then cancelled the remainder of the order, amounting to 
10 pieces. The seller, due to the dispute over the respective rights 
of the parties, was unable to collect its bill for the merchandise de- 
livered and demanded arbitration in accordance with the terms of 
its contract. 

At the hearing the buyer admitted “technical guilt,” in the 
sense that he had entered into and breached the contract. He 
claimed, however, that when he made known to the mill the fact 
that he could not use the merchandise and explained his willing- 
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ness to make good any loss arising from the sale of the merchan- 
dise for his account, there was a duty placed upon the mill both 
legally and ethically to minimize his damages. As the goods were 
not sold, the buyer claimed he should be responsible only for the 
loss, if any, which would have been suffered had the merchandise 
been sold for his account immediately following his request that 
this be done. 

The arbitrators selected by the parties included a clothing 
manufacturer, a cloth manufacturer and a factor. Their de- 
cision was that the buyer was responsible to the seller for the 
full contract price of the cloth which he had ordered and that he 
should pay the mill for the merchandise which had been delivered. 
(Docket 2290.) 





Dress Manufacturer and Designer. Was the cancellation of a 
dress designer’s contract due to inferior designs or the financial 
condition of the manufacturer, and was the designer entitled to 
damages because of the cancellation? 


A dress manufacturer and a designer signed a two-year con- 
tract covering the exclusive services of the latter. The contract 
contained no cancellation clause. After a little less than a year the 
designer became ill and was obliged to be away from her employ- 
ment for nine weeks, for which she received no salary, in ac- 
cordance with a clause in the contract. 

When she returned after her recovery she was informed by her 
employer that her services were no longer required. As the agree- 
ment had another year to run, she demanded that her employment 
be continued or that she receive damages in an amount equal to 
the loss of her salary, due to the fact that at that particular season 
she was unable to procure other employment. Upon the employ- 
er’s refusal to meet her demands the designer demanded arbitra- 
tion of her claim, in accordance with a provision in the contract. 
Each of the parties appointed an arbitrator and these two se- 
lected a third from the Panel of the American Arbitration Tri- 
bunal and the case was arbitrated under the Tribunal’s Rules. 

At the hearing the manufacturer claimed that the designer had 
not complied with the terms of her contract, in that she had not 
continued to produce the quality of original designs that she, as 
one of the highest paid members of the profession, would have 
been expected to produce. It was further claimed that she sent 
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sketch girls to copy designs of other manufacturers and that she 
merely varied these designs in producing her own. Another com- 
plaint was that the designer had clothes for her personal use made 
at the manufacturer’s shop and on his time. 

The designer, on the other hand, claimed that the contract con- 
tained no provision for measuring the quality or standard of de- 
signs she was called upon to produce and that this fact could not 
be established, except as to the personal opinion of various persons 
in the manufacturer’s employ. She also stated that over a long 
period of time she had collected sketches of many models of 
dresses, which she kept in a book to indicate trends in fashion, and 
that she had at no time copied such models for her own designs. 
Her reply to the manufacturer’s charge concerning her personal 
wardrobe was that such dresses had been made outside of office 
hours and at her own expense. It was the designer’s claim that 
the manufacturer’s financial condition, not the quality of her 
designs, caused him to seek to terminate the contract and that he 
was using these various charges as a pretext to cover his real 
motive. 

It required six hearings for the arbitrators to receive all the 
testimony and evidence of the parties, after which they awarded 
the designer the sum of $11,000. (Docket 2198.) 





Underwriter and Insured. Was the insurance company responsible 
for damages caused by a boiler explosion under an allegedly exist- 
ing policy held by a laundry company ? 


Steam or water pressure in a boiler caused an explosion which 
resulted in severe damage to a laundry and made necessary the 
partial suspension of operation of the plant. After repairs to the 
boiler were made, it was found that a new one had to be in- 
stalled. The laundry company claimed that the insurance com- 
pany should reimburse it for replacement of the boiler and dam- 
ages caused by the explosion, its total claim amounting to $9,500. 
The insurance company denied the existence of a policy covering 
this particular situation. 

It was agreed to submit the matter to arbitration and a board 
of three arbitrators was chosen: a member of a building corpora- 
tion, a utilities executive and a member of an air-conditioning 
company. 
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The testimony of the parties revealed a long history of re- 
peated policies, cancellations, drawing-up of temporary binders, 
etc. From the evidence presented to the arbitrators, they decided 
that there existed at the time of the accident no policy covering 
the specific items of damages claimed, and the claim of the laun- 
dry was, therefore, denied in full. (Docket 2269.) 





INDUSTRIAL ARBITRATION IN THE SCANDINAVIAN 
COUNTRIES 


“TI came away from a recent visit to the Scandinavian coun- 
tries with much admiration for them. But they are not Utopias 
of peace and contentment. They are familiar with strikes and 
lockouts, though these cause no such violence as is customary 
in the United States. The reason, in part, is that the very 
strength of the labor organization makes large-scale strike- 
breaking impossible. In all three Scandinavian countries there 
is a high standard of union responsibility as well as useful 
machinery of conciliation and voluntary arbitration. From 
1916 to 1923 the Norwegian Government had power to impose 
compulsory arbitration in cases of grave national importance. 
However, in 1923 both the representatives of the workers and of 
the Conservative Government then in office united to defeat the 
renewal of the law. But much as there is to praise in Den- 
mark, Sweden and Norway, their small size, their peculiar his- 
tory, and their homogeneity, make the situation in them very 
different from ours or even from England’s. It is to Great 
Britain, mother of the industrial revolution, that our inquiry 
must principally be directed.” Norman Thomas in Foreign 
Affairs, October, 1937. 
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PEACEFUL CHANGE IN INDUSTRIAL RELATIONS 
BY 
EMILY HOLT + 


CHANGES in our social structure have succeeded each other with 
such rapidity in recent years that it is difficult to form an esti- 
mate of which changes are good and which are not. But those 
changes in our legislation which have been designed to improve 
the fundamental relations between labor and industry, when 
properly applied, are generally beneficial. There is a wealth of 
meaning in the phrase “when properly applied’’, and the responsi- 
bility for the proper application of labor legislation and labor 
policies rests squarely upon the executives in industry and in 
trades unions. 

No one doubts any longer that war is a costly mistake, with- 
out profit to either victor or vanquished. Generally speaking, 
this applies to industrial warfare as well as to civil or interna- 
tional wars. In the last year alone, industrial warfare cost 
industry and labor alike many millions of dollars. If such waste 
is unnecessary, and if it can be eliminated by mutual effort for 
cooperation and better understanding between industry and labor, 
there is a direct responsibility to the country and the community 
that such effort be made. It is well worth considering ways and 


*Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 290; references to industrial 
arbitration in foreign countries will be found in the section on Interna- 
tional and Foreign Arbitration, p. 254. 

+ National Executive Secretary of the American Federation of Radio 
Artists and member of the New York Bar. 
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means to achieve peaceful change in industry. The law, both 
common and statutory, can do little more than define the rights 
of employees in organization and collective bargaining and to 
give direction to the functions of industry and of unions in their 
mutual relations. In the last analysis, the application of both 
the fundamental and legal rights in labor relations are depen- 
dent upon personal leadership. Personal leadership in turn is 
often dictated by attitudes, prejudices and, unfortunately, by 
antagonisms. A _ sufficiently thoughtful and aroused public 
opinion is probably the most effective force which can be applied 
to the problem. The spotlight which the press has turned on 
industrial relations and on the labor movement in this country 
in recent years has gone a long way toward establishing such 
public opinion. The process of education, however, to become 
and remain effective, must be constantly carried forward. In 
this respect, the work of the American Arbitration Association, 
which will be referred to later, is of inestimable value. 

The passage of the Wagner Act and the setting up of the Na- 
tional Labor Relations Board and its agencies, has had some con- 
sequences which its sponsors never anticipated. Unquestionably, 
it was designed as remedial legislation to eliminate confusion 
and abuses and to clarify the responsibilities of employers and 
employees. In accomplishing a part of its purpose, there have 
been some ensuing unfortunate results. The labor movement, in 
its eagerness to take advantage of the protection afforded by the 
Act, has indulged in an era of expansion with such rapidity that 
control and consolidation of advances have been made difficult. 
Some chaotic conditions have resulted. Eagerness for immediate 
advantage has replaced the former processes of slow and sure 
development and gains. It will take some time for a leveling-off 
process to correct this situation. Employers, on the other hand, 
have complained, often with bitterness, of oppressiveness in the 
application of the Act. Considered analysis, however, indicates 
that the legislation is, in the main, helpful and its design has 
created many fundamental improvements in labor relations. The 
proper application of the Act and a reception of its principles in 
good faith by industrial and labor executives alike, will accom- 
plish much of its purpose. Resistance to its purpose is calcu- 
lated to continue the abuses which have been criticized, whereas 
acceptance of its purpose will go a long way toward eliminating 
the oppressiveness which has been so openly criticized. Its guar- 
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antee of a fair deal to both sides in their industrial ambitions can 
be achieved only through their own fair dealing with each other, 
either independently, or through the agencies of the government. 

The tremendous impetus which the labor movement has re- 
ceived through changing social attitudes and by virtue of new 
Federal and State legislation calls for a new perspective. Virtu- 
ally every industry, every employer and every wage earner has 
become directly involved in the problem of industrial relations. 
On such a scale, peaceful change in industry is necessary and 
must be made practicable. No more fundamental factor exists 
in the profit system than satisfactory relations between employers 
and employees. The need for change is now so generally felt that 
it should be brought about with a minimum of loss to the country 
and to both capital and labor. It is of the essence that such change 
take place peaceably wherever and whenever that is possible. 
This cannot be achieved without preparation. 

In recognition of this fact we have a new profession establish- 
ing itself in industry. The experienced labor advisor has become 
a vital officer of the employer’s staff. His function is to know 
and understand the problems of labor and their relation to the 
employer whom he represents. His presence in labor negotia- 
tions is calculated to insure peaceful change. Another method 
now widely adopted is the establishment of machinery in advance 
of disputes or differences, which can be availed of promptly to 
solve the problems when they arise. Industrial arbitration is an 
impartial method designed for this purpose. In some industries 
the machinery provided is that of regular conferences between 
the employees and representatives of the employer. 

Still another step in the direction of peaceful change is the 
elimination of thought and language which is designed to crystal- 
lize antagonisms, and the substitution of language which indi- 
cates that the problems are mutual and that both parties are 
equally interested in their orderly solution. In short the idea of 
peaceful change in industry admits that industrial relations are 
a business problem, to be approached as dispassionately as any 
other. 

Industrial relations arise primarily out of what both sides 
want. In simplest terms, what industry wants is the right to 
make a profit and to exercise certain prerogatives, because it 
creates work and pays wages. Labor, on the other hand, wants 
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better wages and improved working conditions. To establish 
some parity in bargaining for what he wants, the individual em- 
ployee must resort to collective action. Through his union with 
fellow workers, he may create a business representative for him- 
self comparable, in some degree, to the otherwise superior power 
of his employer. His executive board or board of governors may 
be compared to a corporate board of directors; his executives to 
the officials of a corporation. Reasonable dues furnish him with 
a treasury which can afford to pay for the services of attorneys 
and representatives to negotiate and enforce his contracts. In- 
evitably, it is in the dealings of these officials with each other 
and of the representations which they carry back to their direc- 
tors, that the course of peace or controversy in their relations is 
determined. 

It has become the statutory duty, as it has always been the 
moral obligation, of the employer to meet and negotiate with 
the proper representatives of his employees. Refusal to do so 
at all or refusal to do so in good faith should be condemned by 
everyone concerned, in the interest of eliminating industrial 
warfare. Representatives of the employees, on the other hand, 
fortified with the right to negotiate, are charged with a moral 
responsibility to consider the condition of the industry involved 
and to represent it truthfully to their membership. 

Mutual distrust and dealing at arms’ length can be eliminated 
in many ways. True, the process sometimes protracts the course 
of negotiations, but, if a strike which neither party honestly 
wants can be avoided, it is well worth the additional time. For 
example, in common practice, labor unions have adopted a form 
of so-called “grievance committee” which formulates and presents 
“demands”. “Grievance” and “demands” are words that have a 
controversial and antagonistic ring. In line with the trend to- 
ward eliminating unnecessary controversy in a recent negotiation 
in the radio industry, the union adopted a different nomenclature. 
The “grievance committee” became the “committee on wages and 
working conditions” and the “demands” became “proposals”. 
Instinctive reactions on both sides to “grievances” and “demands” 
were avoided by this simple device. In the same negotiation, 
when questions arose concerning practices in the industry, com- 
pany officials offered free access to their own records so that the 
union might have accurate information on which to base its 
negotiations. Obviously, through such instances of fair dealing, 
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a mutual respect was established, and the tenor of the negotiations 
and a foundation for future relations set in a pattern of fairness 
and good faith. Instances of such dealings between industrial and 
labor leaders are multiplied many times in the records of the 
American Arbitration Association; but peaceful change is not 
news and, consequently, these instances are not brought to public 
attention nor the example emphasized. But this method and prac- 
tice is appreciated by thoughtful and forward looking employers 
and labor leaders alike. 

Essentially, the simple requirements of a collective bargaining 
agreement are: (1) the establishment of minimum wages; 
(2) the limitation and definition of working hours, and (3) the 
conditions of employment applicable to a particular industry. 

In open and reasonable negotiations, there is no good reason 
why industry and labor cannot agree to terms embracing these 
three factors. 

In many instances, of course, the employer entertains a funda- 
mental fear that, by entering into an agreement with the union, 
he will render it more powerful and thereby underwrite future 
over-reaching. The fundamental suspicion of the union, on the 
other hand, is usually that its members are not receiving a fair 
return for their contribution to the industry. Where neither of 
these fears can be overcome, the Industrial Arbitration Tribunal 
of the American Arbitration Association offers an impartial medi- 
ation which is resorted to more and more frequently and is be- 
coming increasingly effective. 

Submission to arbitration does entail a partial surrender of 
bargaining power on both sides. The employer foregoes his pre- 
rogatives of fixing wages, hours, and working conditions, or what- 
ever part of the negotiations are submitted for determination 
by the tribunal. The union, on the other hand, may forfeit its 
threat of strike, and of the ensuing loss to the industry which 
may result. The decision to submit to such an impartial tribunal 
must be determined in most cases by the degree of confidence 
which either side has in the other. Refusal to submit is not always 
arbitrary, but is usually based upon lack of confidence in a fair 
presentation of its case by one side or the other. Such cases are 
becoming more the exception than the rule. The reputation for 
integrity which has been established over a long period of time 
by the American Arbitration Association, and the methods and 
safeguards which its procedure has erected, have gone a long 
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way to obviate the fears involved in such a submission. Indus- 
trial and labor leaders are becoming more and more familiar 
with the procedure, and as the case history is developed, indus- 
trial arbitration gains in confidence. 

Arbitration of individual claims between employer and em- 
ployee has long since passed the experimental stage. Many col- 
lective bargaining agreements in existence today provide this 
method of determining controversies. The method has proved 
itself as one ir which justice can be obtained, waste can be elimi- 
nated, and good will in employer and employee relationships can 
be confirmed. 

But no legislation, however high-minded, and no instrument, 
such as arbitration, can wholly eliminate strife, suspicion and 
bitterness from the picture. In the last analysis, the burden rests 
with the men and women who actually deal with each other in 
collective bargaining. The ultimate right of refusal to work or 
to strike is a necessary power of enormous potential value to 
every union; but like the great navies and armies of the nations, 
its chief value lies in its guarantee of peace. Employers who 
compel the use of this drastic resource cause irreparable waste 
and injury to business and the community. Labor leaders who 
resort to it, except under such compulsion, injure their own 
cause in the eyes of the public. Peaceful change in industry is 
more fruitful to all concerned and every effort should be expended 
in its behalf before resorting to any other. 





MARITIME LABOR BOARD 


BY 
JOSEPH MAYPER * 


A BEGINNING in the development of stable labor relations on 
board ship and on the water front was made by the 75th Con- 
gress under an amendment to the Merchant Marine Act, 1936, 
signed by the President on June 23, 1938 (Public No. 705—75th 
Congress). The new title to the Act (Title X) provides for the 
creation of a Maritime Labor Board authorized, in respect to 
maritime labor matters, to assist in the making and maintaining 
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of agreements and the interpretation of agreements in existence, 
and to use its good offices in the mediation of maritime labor dis- 
putes, except unfair labor practices and questions of employee 
representation, which remain under the jurisdiction of the Na- 
tional Labor Relations Board. 

Maritime employers and employees are required to exert every 
reasonable effort to make and maintain agreements, and to settle 
their differences in conference, but no penalties are prescribed. 
The mediation machinery provided is strictly of a voluntary 
character and imposes no duties on maritime labor in connec- 
tion with labor matters. The Board is merely made a medium to 
which employers and employees may resort, if both parties are 
willing to do so. That it is only a beginning, and entirely experi- 
mental, is indicated by the provision that the Board is directed 
to submit to the President and to the Congress, on or before 
March 1, 1940, a comprehensive plan for the establishment of a 
permanent Federal policy for the stabilization of maritime labor 
relations. To carry on its work, the Board received an appropria- 
tion of $75,000 for the first year. 

The introductory section of the new title declares it to be the 
policy of the United States: 


“to eliminate the causes of certain substantial obstructions to the free 
flow of water-borne commerce and to mitigate and eliminate these ob- 
structions when they have occurred by encouraging the practice and pro- 
cedure of collective bargaining and the prompt and orderly settlement 
of all disputes concerning rates of pay, hours of employment, rules, or 
working conditions, including disputes growing out of grievances or out 
of the interpretation or application of agreements covering rates of 
pay, hours of employment, rules or working conditions.” 


All water-borne commerce is affected, whether with any for- 
eign country or between the States, including all carriers trans- 
porting passengers or property (except those subject to the Rail- 
way Labor Act), all tow-boat, barge or lighterage services, all 
pier activities, including the loading and unloading of vessels and 
the operation of any equipment and facility connected with such 
transportation of passengers or property, and all employees (ex- 
cept the master or members of the crew of any vessel not docu- 
mented under the laws of the United States), whose work is 
concerned with such transportation of passengers or property 
or the furnishing of equipment or facilities therefor. 
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It is the duty of the Board to encourage all maritime employers 
and their employees to exert every reasonable effort: 


“(1) to make and maintain written agreements concerning rates of pay, 
hours of employment, rules, and working conditions, which agreements 
shall provide, by means of adjustment boards or port committees, for the 
final adjustment of disputes growing out of grievances or the applica- 
tion or interpretation of the terms of such agreements; (2) to settle all 
disputes, whether arising out of the interpretation or application of such 
agreements or otherwise, in order to avoid any interruptions to transpor- 
tation of passengers or property in water-borne commerce.” 


Every maritime employer is required, within 30 days after 
enactment, to file with the Maritime Labor Board a copy of each 
contract with any group of its employees in effect on such date, 
covering rates of pay, hours of employment, rules and working 
conditions. A copy of each new contract and any change in an 
existing contract must be filed within 10 days after its execu- 
tion. The willful failure to file such copies subjects the employer 
to a fine of $100 for each offense. 

All matters relating to the making and maintaining of agree- 
ments and all disputes are required to be considered and, if pos- 
sible, adjusted, in conferences between authorized representa- 
tives of employers and employees. A time and place for such a 
conference must be specified by the employer within five days 
after the receipt of notice of a desire on the part of either party 
to confer—the Board notifying the employees thereof—and the 
conference must be held within 10 days after the receipt of such 
notice—subject, however, to the provisions of any agreement as 
to conferences in effect between the parties. 

The Maritime Labor Board, composed of three members ap- 
pointed by the President (Robert N. Bruere of New York, Chair- 
man, Louis Bloch of California and Claude E. Seehorn of Colo- 
rado), is established as an independent executive agency. No 
person in the employment of, or who is pecuniarily or otherwise 
interested in, any organization of maritime employees or any 
maritime employer, may be a member of the Board. The Board 
is authorized to adopt all necessary rules and regulations to 
carry out its powers, duties and functions. 

Upon the request of the duly selected representatives of either 
the employer or employees who are parties to the making of a 
labor agreement, it is the duty of the Board 

“to encourage and assist in the making of such agreement, or, upon the 


request of both parties at interest, to assist in the interpretation of the 
provisions of an agreement already in existence.” 
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The parties to a dispute may also request the Board to act 
as mediator in such disagreements. The Board may, further, 
proffer its services in any dispute found by it to exist at any time. 
When a request for mediation is granted, or when it proffers 
such mediation on its own initiative, the Board must use its best 
efforts to bring the parties to agreement. If it is unable through 
mediation to bring the parties to agreement in whole or in part, 
the Board, as its last required action, must use its best efforts to 
secure the assent of both parties to arbitration of the matter in 
dispute. 

The Board is required, on or before March 1, 1940, to submit 
to the President and to Congress 


“a comprehensive plan for the establishment of a permanent Federal 
policy for the amicable adjustment of all disputes between maritime 
employers and employees and for the stabilization of maritime labor 
relations. As far as may be, the Board shall seek to secure through its 
mediatory efforts agreement between maritime employers and employees 
upon the plan it is hereby required to submit.” 


The entire title expires at the end of three years from the date of 
its enactment. 

The new title is a compromise between the advocates of com- 
prehensive maritime labor mediation and arbitration machinery 
similar to that now in operation in the field of railway labor and 
the insistence of maritime labor itself that such legislation is pre- 
mature and should be deferred until such labor has had an oppor- 
tunity to become as thoroughly organized as railway labor. The 
United States Maritime Commission backed the comprehensive 
legislation, while the Secretary of Labor expressed sympathy 
with the viewpoint of the maritime labor unions. The late Sena- 
tor Royal S. Copeland (N. Y.) had introduced a bill (S. 3078) 
which generally extended to maritime labor disputes the juris- 
diction of the (Railway) National Mediation Board, while Sena- 
tor Joseph F. Guffey (Pa.) introduced a proposed substitute 
which established machinery for the settlement of such disputes 
under provisions of voluntary employer-employee agreements or, 
where such agreements do not exist, through successive stages 
of Federal mediation and arbitration agencies. Extensive hear- 
ings were held before joint sessions of the Senate Committee on 
Commerce and Senate Committee on Education and Labor, but 
both proposals ultimately failed of passage. 

3 








242 The Arbitration Journal 





The Railway Labor Act embodies a full and complete develop- 
ment of mediation, conciliation, voluntary agreement and volun- 
tary arbitration for the adjustments of labor disputes in the rail- 
road transportation industry.’ It was drafted by a joint com- 
mittee of railroad managers and railroad union officials. In that 
industry the right to organize and to bargain collectively is fully 
established and practically all classes of employees are included 
in powerful and well-developed labor organization. Some 3500 
written collective agreements between carriers and organizations 
of their employees are on file with the National Mediation Board. 

The advocates of Senator Copeland’s bill urged that no reason 
appears why a technique of mediation and conciliation, based 
upon nearly 40 years’ experience which is now made available 
by law to labor and management in the industries of transporta- 
tion by rail and air, should not likewise be provided for workers 
and operators in the shipping industry. 

The opposition to this provision of Senator Copeland’s bill, as 
vigorously expressed by practically all maritime labor unions and 
by the Secretary of Labor, is summed up in the statement that 
to make the principles or the provisions of the Railway Labor 
Act applicable to the shipping industry at this time would be 
premature, largely because employees are not fully organized 
and employers are not convinced that collective bargaining is a 
good thing. 

Senator Guffey’s proposal, which was intended to bridge the 
gap between the two opposing viewpoints, provided that: 

“Each and every agreement between an employer of maritime labor 
and his employees, contemplated in this title, shall provide (1) that if, 
upon written notice by either the employer or the employees or their 
authorized representatives, any dispute, whether arising out of the 
agreement or otherwise, cannot be adjusted through conferences between 
the employer, his officers or agents, and the employees or their author- 
ized representatives, such dispute shall be referred to a port committee, 
composed of seven persons, three of whom shall be appointed by the em- 
ployer and three of whom shall be appointed by the employees or their 
authorized representatives, and the seventh member shall be chosen by 
the six members so appointed; (2) that if the six members appointed by 
the parties cannot agree on the seventh member, such member shall be 
designated by some disinterested person or organization named in the 
agreement; (3) that the port committee so constituted shall render a 





1 See THE ARBITRATION JOURNAL, Vol. 1, No. 3, page 322, for a discussion 
of its provisions. 
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decision within a designated number of days after the seventh member 
is chosen or designated; (4) that the port committee’s decision or the 
decision of four of its members shall be final and binding on the em- 
ployer and the employees concerned in the dispute; and (5) that the em- 
ployer and the employees or their authorized representatives shall 
jointly share and pay the expenses of the port committee: Provided, 
however, that the agreement may provide that, in lieu of the port com- 
mittee so to be created, the dispute may be referred for final decision 
to a permanent port committee established and maintained by a group of 
employers and their employees at any port served by the vessels of such 
employers.” 
Later sections provided that in the event a dispute arises and 
such an agreement does not exist and the parties are unable to 
adjust same, then the Secretary of Labor shall, upon application, 
or may upon his own initiative, appoint a mediation board. The 
procedure thereafter followed generally the same principles as 
those provided in the Railway Labor Act with respect to media- 
tion and voluntary arbitration and if all efforts at settlement 
failed, the proposal made unlawful, for 15 days after notice to 
that effect, the sit-down or quickie strike, the picketing of a vessel 
because of jurisdictional or other disputes between unions, the 
coercion of a seaman either for signing ships’ articles or to vio- 
late his articles after they have been signed, the holding of union 
meetings on board ship except in port, and the staging of strikes 
in the maritime industry until the proposed dispute settlement 
machinery has been exhausted. 

As neither Senator Copeland’s bill nor Senator Guffey’s substi- 
tute proposal met with Congressional approval, new Title X to 
the Merchant Marine Act, 1936, was enacted in the closing days 
of the session, as a frankly temporary expedient. 





THE ANTHRACITE BOARD OF CONCILIATION 
BY 
THOMAS E. LARKIN * 


A FIVE month strike in the anthracite coal fields of Pennsylvania 
in 1902 was settled when the coal operators and mine workers 
accepted President Theodore Roosevelt’s offer for arbitration and 
both sides agreed to abide by the findings of a commission to be 
appointed by the President. The final awards, handed down in 


*Umpire, Anthracite Board of Conciliation. 
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1903, were, in effect, a collective agreement written by a third 
party and accepted by the operators and miners alike. The fourth 
award created a Board of Conciliation, to be composed of three 
operators and three miners, with jurisdiction to pass upon the 
interpretation and application of all the awards, as well as upon 
disagreements arising in any way out of the relations between 
employers and employees in and around the mines. In the event 
of a deadlock, the grievance or complaint was to be referred to 
an Umpire to be appointed by one of the judges of the U. S. 
Court of Appeals in Philadelphia. 

During the last 35 years the Anthracite Board of Conciliation 
has evolved definite procedures and rules in handling the adjudi- 
cation of employer-employee disputes arising out of the collec- 
tive agreement. The anthracite region is divided into three dis- 
tricts, i. e.: the Wyoming or northern field; the Lehigh or middle 
field; and the Schuylkill or southern field. The Board appoints a 
sub-committee from its members, consisting of an operator and 
a mine-worker conciliator, to handle grievances in their respec- 
tive fields or districts. 

A grievance, whether started by a contract miner (piece 
worker) or by a company man (day worker), is first taken up 
with the foreman. If no adjustment is made, the mine committee, 
elected by all the colliery workers, will present the complaint to 
the colliery superintendent. Many satisfactory settlements are 
made during these first steps of adjudication. Should the diffi- 
culty not be ironed out at the colliery, a written statement of 
the grievance is filed with the secretary of the Board of Concilia- 
tion. When notified of the complaint the coal operator will sub- 
mit an answer. With the issue joined, a date is set for a public 
hearing at which witnesses are presented by each side, who are 
subject to cross examination. Testimony is taken and, if thought 
necessary, exhibits are filed. 

The full Board of six members reviews all the cases heard in 
the three districts at specified periods and those not settled in 
these executive sessions are referred to the Umpire. Thereupon 
each side submits briefs for the Umpire’s enlightenment. These 
briefs must be confined to the subject matter included in the testi- 
mony and the exhibits, and new evidence is barred. The Umpire 
is not permitted to rule on the equity of a grievance; his decisions 
must be confined to the letter of the signed contract, to the testi- 
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mony in the case, past practices and former rulings and decisions. 
There is no appeal from the decision of the Umpire. A grievance 
once heard and ruled upon cannot be reopened, nor can a simi- 
lar one be heard, because a decision of the Umpire or a ruling 
of the full Board of Conciliation establishes a precedent rigidly 
adhered to, thus becoming incorporated into the body of common 
law evolved for the anthracite industry. More grievances are 
disposed of by referring to these rulings and decisions, scattered 
throughout the 23 volumes of printed Reports, than to any of the 
specific provisions in the contract negotiated periodically between 
the operators and the mine workers. 

Approximately 80 per cent of the grievances coming before 
the Board of Conciliation are over payments of the correct rates, 
with about 18 per cent over security of the job and working con- 
ditions. The grievances filed by the coal operators hardly amount 
to two per cent of the total. The large percentage of cases arising 
over rates is due to the fact that approximately one-half of the 
mine workers are contract miners and their laborers are on a 
piece-rate basis. While there are specified rates on the rate sheets 
for particular items of work, mining conditions are constantly 
changing; thus with normal veins pinching down to small thick- 
nesses, with an unusual amount of rock coming into the veins, 
etc., there is a constant source of misunderstanding between the 
workers and the foreman. 

The Board of Conciliation during its history of the last 35 years 
has provided a medium for peaceful settlement of the multitude 
of disputes arising under contracts written by laymen in rather 
loose language, which so often result from the compromises of 
collective bargaining. Established practices and customs have 
dominated the operation of the collieries since 1902 and all adjudi- 
cation must be based on the provisions of the contract in their 
relations to these practices. The mine workers have struggled to 
have uniform rates and practices throughout the region, while 
the operators have successfully fought to maintain the practices 
and rates of each individual working. Through it all, both sides 
have accepted the work of the Board of Conciliation as a practical 
medium for the interpretation and enforcement of the terms of 
the anthracite collective agreement governing an industry with 
approximately 100,000 employees. 
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NOTES AND COMMENT 


U. S. Group to Study Industrial Relations Abroad. On June 22, 
President Roosevelt completed the selection of a group of nine 
representatives of business, labor, the bar and the general public, 
who will investigate and study labor conditions in Great Britain 
and Sweden, including the methods of adjusting industrial dis- 
putes in effect in those countries. The study group, which will 
make a final report to the Secretary of Labor, comprises the fol- 
lowing: William Ellison Chalmers, assistant U.S. Labor Commis- 
sioner at Geneva, who will act as general secretary and liaison 
officer of the group; William H. Davis, Chairman of the New 
York State Board of Mediation; Marion Dickerman, Principal 
of the Todhunter School for Girls (New York) ; Lloyd K. Garri- 
son, Dean of the University of Wisconsin Law School; Henry I. 
Harriman, former President of the Chamber of Commerce of 
the United States; Charles R. Hook, President of the American 
Rolling Mills Company; Mrs. Anna M. Rosenberg, Regional Di- 
rector of Social Security for New York; Gerard Swope, Presi- 
dent of the General Electric Company, and Robert Watt, repre- 
senting the American Federation of Labor. 


First Award of Industrial Peace Medal to Edward F. McGrady. 
The first award of a Gold Medal by the American Arbitration 
Association for distinguished service in the cause of industrial 
peace will be made to Edward F. McGrady at a dinner to be ten- 
dered in his honor at the Hotel Astor on October 18, 1938. Dur- 
ing the past ten years the Association has awarded a medal for 
distinguished service in the cause of commercial peace and good- 
will. The presentation of the industrial peace medal to Mr. Mc- 
Grady inaugurates an annual award for the outstanding contri- 
bution in the field of labor relations. 

Mr. McGrady was formerly Assistant Secretary of Labor and 
rendered outstanding services as a conciliator in labor disputes. 
On September 7, 1937, he resigned his post with the Department 
of Labor to become Vice-President of the Radio Corporation of 
America, in charge of labor relations. More recently Mr. Mc- 
Grady initiated a movement for a joint program under which in- 
dustry and labor would settle their differences and give joint 
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backing to legislation acceptable to both sides. In discussing the 
move, Mr. McGrady said: 


“The main purpose of getting the two groups to cooperate is to at- 
tack present industrial problems on two fronts. First, and more impor- 
tant, is to devise a mutually agreeable method of procedure on labor 
relationships for the purpose of keeping order at this critical time. 

“The second point is to dispose of the legislative uncertainties with 
which both industry and labor are now confronted. There is no logical 
reason why industry and labor cannot confer at a table somewhere, 
view the needs of both in a realistic manner and agree upon a legisla- 
tive program which both could back. The very process of conferring 
will eliminate many of the bills which are bound to be sponsored by 
either side at Washington over the next year or so.” 


U. S. Strikes in 1937. An analysis of industrial disturbances in 
1937, recently published by the Bureau of Labor Statistics of the 
U.S. Department of Labor, indicates that there were more strikes 
last year than in any other year in American history, with more 
workers involved than in any other year except 1919. The num- 
ber of strikes recorded was 4,740, involving 1,861,000 workers, 
with a loss of 28,425,000 man days. A feature of the 1937 strikes 
was that most of them were for union recognition whereas in the 
past workers struck chiefly for higher wages or shorter hours. 


New York State Board of Mediation. Since the last issue of THE 
JOURNAL went to press, the New York State Board of Mediation 
has been successful in ending or averting a number of strikes, 
some of them involving thousands of workers. In the Metropoli- 
tan area of New York these settlements have included the 
following: 

The six-weeks’ strike of 600 members of the Textile Workers’ 
Organizing Committee against the Bigelow-Sanford Carpet Co. 
was settled on June 24, after Governor Lehman had intervened 
and requested the Company and the Union to submit their differ- 
ences to arbitration. Arthur S. Meyer, Acting Chairman of the 
Board of Mediation, will designate the arbitrator. 

A strike of 25,000 workers in the cleaning and dyeing industry 
was averted on April 15, when an agreement with the Cleaners’ 
& Dyers’ Board of Trade was ratified by members of the Cleaners’ 
and Dyers’ Union, Local 239, following a series of meetings ar- 
ranged under the chairmanship of Max Meyer, member of the 
Board of Mediation. The agreement provides for rates of pay, 
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hours of labor, vacations and holidays and for arbitration of de- 
mands for increases in such wage-rates as are already above the 
minimum. 

A strike of 4,000 members of the Van Drivers’, Packers’ and 
Furniture Handlers’ Union, Local 814, was settled through the 
intervention of the Board when the employing warehousemen 
and the Union agreed to mediate differences unless scheduled 
conferences were successful in disposing of wage controversies. 

On April 14 a threatened strike of ambulance drivers was 
averted by the Board when members of the Funeral, Casket and 
Ambulance Chauffeurs’ Union, Local 643, agreed to postpone a 
threatened strike and enter into a series of conferences under 
the auspices of the Board. 

Another strike in the Metropolitan area which was terminated 
was that of 15,000 members of the International Fur Workers’ 
Union against the Association of Fur Coat and Trimming Manu- 
facturers, Inc., which began with a lock-out and continued over a 
period of 15 weeks. The strike was ended by ratification of a 
3-year agreement through the mediation of Dr. Paul Abelson, im- 
partial chairman of the industry. A special bureau is to be estab- 
lished jointly by the Union and the employers to enforce the agree- 
ment and the standards of the industry. 

A threatened strike which would have affected 200,000 com- 
muters between New Jersey and New York was averted when the 
Brotherhood of Railroad Trainmen and the Hudson & Manhat- 
tan Railroad, operators of the Hudson Tubes, reached an agree- 
ment through the mediation of John L. Connor, Federal Mediator, 
who continued to confer with each of the parties after their nego- 
tiations concerning an increase in pay had broken down. 


Grievance Machinery for 11,000 Workers. Machinery for the 
settlement of grievances, by which the 11,000 employees of the 
New York Department of Welfare may secure action on com- 
plaints and hearings of claims of unfair or discriminatory dis- 
missals, demotions or suspensions, was established by Commis- 
sioner William Hodson in the Department’s new Labor Policy an- 
nounced on May 9. Mr. Hodson’s code is intended to establish a 
sound and progressive employer-employee relationship and to 
promote the welfare of the whole group of employees. 

The Labor Policy provides for meetings between grievance 
committees, composed of not more than five persons representing 
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organizations or groups of employees, and administrative super- 
visors or division directors, to discuss problems affecting em- 
ployees’ work or status. 

An employee dismissed, demoted or suspended, except in the 
event of a general reduction in staff, is first to have an opportunity 
to discuss his case individually with a representative of the Per- 
sonnel Division or of the Division Director. The employee is 
then entitled to a hearing before the Division of Staff Relations. 
In the case of a general reduction in staff, a hearing will be 
granted only where charges of discrimination because of race, 
creed or organizational activities are made. 

After this hearing the employee may appeal to an impartial 
Hearings Board, made up of three persons designated by the 
Commissioner, none of whom shall be on the staff of the Depart- 
ment. In the event of vacancies on the present Board, they will be 
filled from lists submitted by the Regional Director of the Na- 
tional Labor Relations Board or the State Labor Relations Board. 
A decision of two members of the Hearings Board is binding on 
the Board. The recommendations of the Board are made known 
to the employee and the Commissioner, and the latter’s decision 
thereon shall be made immediately and shall be final. 

The Code also provides that the Commissioner of the Depart- 
ment of Welfare or a representative designated to act for him, 
will meet with central committees of organizations or groups of 
employees, for the purpose of adjusting such problems, com- 
plaints and grievances as affect employees generally. 


Federal Housing Program Protected by Laber Agreement. An 
agreement was signed on May 13 by the Federal Housing Au- 
thority and the American Federation of Labor which is designed 
to prevent pay cuts and strikes on projects under the prospective 
billion-dollar slum clearance and low-rent housing program. At 
the same time, the Executive Council of the Building and Con- 
struction Trades Department of the A. F. of L. opened the way for 
work to continue, while disputes are being adjusted, by approving 
two resolutions. The first provides that there shall be no stoppage 
in case of jurisdictional disputes until the union and the federal or 
local housing authorities have had full opportunity to adjust dif- 
ferences. The second provides that wage rates established when 
the work begins shall remain in effect until the project is 
completed. 
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The Executive Council urged local building trades councils to 
adopt similar resolutions, on which favorable action has already 
been taken by the Buffalo, Youngstown and Charleston (S. C.) 
units. 


Nation-wide Procedure of Master Plumbers. The National Asso- 
ciation of Master Plumbers of the United States maintains a 
procedure for arbitration between the members of that Associa- 
tion and their employees, which is generally standardized 
throughout the country. A typical agreement between an asso- 
ciation of members and a local union provides for the appoint- 
ment of a Joint Conference Board composed of 14 members, a 
committee of seven being chosen by the employers and a like 
number by the union.' This Board has power to cite and question 
both employer and employee, when disputes arise, and no em- 
ployee member of the union may be dismissed until a trial has 
been had and a decision rendered by the Board. The agreement 
stipulates, however, that nothing therein shall be construed to 
conflict with the rules and regulations of the local Building Trades 
Council. 

The Joint Conference Board is required to meet within 24 
hours after a written request by either group, but may itself de- 
termine the time and place of meetings and agree upon rules of 
procedure, election of chairman and secretary and all other de- 
tails necessary to carry on the purposes of the hearing. No mem- 
ber of the Board may sit in a matter in which he is directly or 
indirectly interested; in such cases a substitute is chosen for the 
interested member. 

In the event the Joint Conference Board is unable to arrive at 
an agreement in any dispute coming before it, such dispute is 
then submitted to a Board of Arbitration, composed of three 
members, one selected by the group of employers, one by the 
Union, and the third selected by the two arbitrators so chosen. 
No member of the Joint Conference Board may serve on the 
Arbitration Board, the findings and recommendations of which 
shall be final and binding on both parties during the life of the 
agreement. 


1The number of members on the Joint Conference Board varies accord- 
ing to the number of members engaged in business in the locality covered 
by the agreement. 
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Arbitration Provisions in Labor Agreements. Labor agreements, 
containing varying provisions for the adjustment of grievances 
and the arbitration of disputes, have recently been entered into 
by the following labor unions and employers: 

Building and Construction Trades Council and the manage- 
ment of Rockefeller Center (New York); National Maritime 
Union and the American Steamship Owners Association, repre- 
senting 60 steamship lines; Textile Workers Organizing Com- 
mittee, Local 63, and the hundred-year-old firm of Cheney 
Brothers, silk manufacturers; Textile Workers Organizing Com- 
mittee, Local 232, and the Felters Company (Boston); Steel 
Workers Organizing Committee and the Otis Steel Company; 
Flour & Cereal Mill Employees Union, No. 20765, and the Decatur 
Milling Company; Textile Workers Organizing Committee and 
the Roxbury Carpet Company and the National Silk Spinning 
Company (Massachusetts) ; United Rubber Workers and the B. F. 
Goodrich Company. 


New York University Forum on Labor Laws. During the months 
of February to May, the New York University, Division of Gen- 
eral Education, conducted a Citizen’s Forum on Federal, State 
and City Labor Laws and their administration, during which 
prominent authorities in the field of labor law and related prob- 
lems addressed the Forum. 

Mr. W. H. Davis, Chairman of the State Mediation Board, 
spoke on the philosophy of labor relations as expressed in the 
State Mediation Act and the importance of arbitration as a means 
of settling labor disputes, while Mr. J. W. Madden discussed the 
administration of the National Labor Relations Act and con- 
temporary problems arising thereunder. The list of speakers 
further included: Mrs. E. M. Herrick, who spoke on the practi- 
cal operation of the National Labor Relations Act; Father J. P. 
Boland, who discussed the State Labor Relations Act; Senator 
Robert F. Wagner, who spoke on public policy as expressed in 
the N. L. R. A. 

The last lecture of the series, on May 11, was given by Secre- 
tary Perkins, who discussed the social philosophy of the U. S. 
Department of Labor. 


President Appoints Maritime Labor Board. Announcement of the 
appointment by President Roosevelt of Robert W. Bruere to serve 
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as Chairman of the newly created Maritime Labor Board was 
made on July 7. The other members of the Board will be: Louis 
Bloch, of California, and Claude E. Seehorn, of Colorado. Mr. 
Bruere is an author and educator with wide experience in indus- 
trial relations and was chairman of the Cotton Textile Industrial 
Relations Board under the N. R. A. Mr. Bloch has been serving as 
labor adviser to the Maritime Commission and Mr. Seehorn is 
vice-president of the Brotherhood of Locomotive Firemen and 
Enginemen. 

A discussion of the legislation creating the Board and the 
mediation machinery which it provides is contained in Mr. 
Mayper’s article on p. 238 of this issue. 





INDUSTRIAL ARBITRATION TRIBUNAL 


Among the questions referred to arbitration in the Voluntary 
Industrial Arbitration Tribunal during the quarter ending June 
30, 1938, were the following." 


What constitutes improper conduct and lack of consideration of employer’s 
interests, sufficient to warrant the dismissal of a salesman employee? 
(Docket 2289) 

Under an open-shop agreement signed upon the settlement of a strike, what 
constitutes discrimination against union emp , ees, in seasonal and per- 
manent lay-offs? (Docket 2330) 

In a chain of establishments, is seniority rating determined by length of 
employment in each individual store, or by length of employment in the 
entire chain? (Docket 2330) 

Does the transfer of an employee from one department to another destroy 
seniority rating, or is seniority still determined by length of employment 
in the store? (Docket 2330) 

To what extent does an employer’s right to draw a weekly income from his 
operation of a retail store determine his right to dismiss a salesman 
when business is poor? (Docket 2339) 

Does the union have the sole right to interpret the term “good standing” and, 
over the protest of employer, demand the discharge of a dues-paying 
member charged with infractions of union rules? (Docket 2366) 

When old employees of a shoe manufacturer are transferred to a newly or- 
ganized department, how are wages for the new work determined? 
(Docket 2369) 





1 Further details concerning the question in dispute and-a summary of 
the award of the arbitrator will be furnished upon request to THE JOURNAL. 
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Is an employer required to lay off all non-union men before any lay-offs of 
union members, under an agreement providing that no division of work 
shall occur until non-union men are laid off, with due regard to an 
efficient staff? (Docket 2370) 

May an employer, in a slack season and for purposes of efficiency, engage 
an outside delivery service, in disregard of a provision for equal divi- 
sion of work and prior lay-off of non-union workers? (Docket 2371) 

Does bad business and threatened insolvency relieve an employer of his con- 
tract obligation to employ two full-time salesmen? (Docket 2377) 

Are piece-workers entitled to a higher rate of pay when a change in fabric 
occurs, in view of conflicting claims as to whether the newer material 
is easier or more difficult to work with? (Docket 2382) 

When the falling off of business extends beyond the expected slack season, 
may the employer rightfully claim relief by dismissal of a salesman? 
(Docket 2383) 

May an agreement to employ three salesmen in a retail business, on a full- 
time basis, be waived and a salesman dismissed in slack periods? 
(Docket 2387) 

Was an employee, the foreman of his department, discharged for inefficiency 
and lack of cooperation, or as a result of unfair discrimination against 
him? (Docket 2388) 

May the owner of several stores base his claim to the right to discharge 
salesmen of one store, by reason of bad business, on conditions at the 
one store alone, or does his combined financial statement govern? 
(Docket 2394) 

When the question of wages is left open, upon the signing of a labor agree- 
ment, how shall they be determined? (Docket 2401) 

When two of three stores owned by employer are operated at a loss, may 
the employer dismiss two salesmen in disregard of the profitable opera- 
tion of the third store? (Docket 2405) 

When are employees “permanent” and when are they “seasonal” or “tempo- 
rary” and what are their respective rights under an agreemnt calling 
for equal division of work among union members? (Docket 2409) 

Were union members laid off without regard to seniority rights and did such 
layoffs and other acts of employer violate the terms of the labor contract 
and constitute discrimination of the union? (Docket 2406) 

When an even number of union and non-union employees are laid off, in ac- 
cordance with the terms of an open-shop agreement, and later two 
vacancies occur, is employer required to reinstate two union members 
or may he divide the jobs between union and non-union employees? 
(Docket 2424) 








INTERNATIONAL AND FOREIGN 
ARBITRATION * 


Advisory Committee: Philip C. Jessup, Chairman; Sophonisba Breckinridge, 
Herman G. Brock, Raymond L. Buell, John W. Davis, Stephen Duggan, 
Allen W. Dulles, Frederick S. Dunn, James A. Farrell, James W. Gerard, 
Frank P. Graham, Lloyd C. Griscom, Boies C. Hart, Alvin S. Johnson, 
Jackson H. Ralston, James T. Shotwell, Thomas J. Watson. 


PUTTING IDLE ARBITRATION MACHINERY TO WORK 


BY 
Ricarpo J. ALFARO} 


IN an ably written article entitled “Idle Machinery at The Hague” 
and published in the July, 1937, issue of THE ARBITRATION JOUR- 
NAL, the suggestion was made by Miss Frances Kellor that the 
machinery of the Permanent Court of Arbitration of The Hague 
be adapted to the settlement of international commercial 
controversies. 

The suggestion is one that invites careful consideration. Any 
means whereby litigations involving individuals or corporations 
from different countries may be submitted to and decided by 
arbitration, deserves encouragement and support. If interna- 
tional arbitration is recognized as the most enlightened, friendly 
and civilized method of solving conflicts between States, com- 
mercial arbitration is certainly the quickest, safest and most 
satisfactory way of deciding questions arising between indi- 
viduals or corporations. The cause of peace must be promoted 
in the public as well as in the private domain. Tranquillity, good 
will and understanding are equally desirable between the moral 
entities called States and between the individuals who owe allegi- 


* This section is concerned primarily with the economic aspects of inter- 
national peace and the functioning of international economic peace machinery 
and with its coordination with activities within States, as presented in the 
American Commercial and Industrial Sections, and the corresponding ac- 
tivities in other nations as set forth under Foreign Arbitration. 

+ Former president of the Republic of Panama and a member of the 
Permanent Court of Arbitration at The Hague. 
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ance to the different States. Hence, lovers of peace must wel- 
come any efforts aiming at the development of all forms of 
arbitration. 

In 1899 and 1907 an elaborate machinery was set up at The 
Hague for the adjudication of international disputes by the pacific 
method of arbitration. That Court has rendered noteworthy ser- 
vice to the cause of peace. Between 1902 and 1930, 22 contro- 
versies were settled at the Court. The number is not very impres- 
sive, but the importance of some of the cases decided was great, 
and greater still was the moral effect produced by the spectacle 
of powerful nations submitting their claims to the decision of 
judges of their own choice and placing over their political sov- 
ereignty the moral sovereignty of reason and law. 

The arbitral mechanism set up in 1899 is idle today. No cases 
are pending before that Court. Presumably it is due in part to 
the fact that a preference is shown for ad hoc arbitration tribu- 
nals for the adjudication of controversies of a regional or special 
character. But assuredly a stronger reason is found in the fact 
that a new and permanent Court has been created and is main- 
tained by the majority of the nations of the world. While submis- 
sion to the jurisdiction of this new Court is obligatory to the 
extent to which the several nations are bound by the optional 
clause, submission to arbitration by the older Hague Court is 
entirely voluntary. No nation is legally bound to appear before 
it, inasmuch as arbitration, as agreed upon by the Conventions 
of 1899 and 1907, is entirely optional. Furthermore, while the 
judges of the World Court are of a really permanent character 
and are ready to act as soon as a case is brought before them, 
the judges of the Hague Court can function only after they have 
been selected to form a tribunal in accordance with the some- 
what complicated procedure prescribed by the Convention. As 
a matter of fact, in almost every conflict one of the nations is 
reluctant to enter into the arbitration. Therefore, where the 
cooperation of the unwilling State is needed, delays and obstacles 
are bound to be encountered. Arbitration must have a smooth 
way. The lesser the formalities and requirements, the greater 
will be the effectiveness of arbitration. 

Whatever the cause may be, the fact is that while commercial 
arbitration is growing and developing, the great Court of The 
Hague, with its magnificent panel of judges available for arbi- 
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tral functions, with its facilities of every kind available for an 
effective disposition of cases, and with two sets of rules to choose 
from, so as to make the procedure rigorous or summary, accord- 
ing to the exigencies of the case, is not functioning at all. Hence, 
the thought that such an agency of peace and law could be used 
to promote commercial arbitration is not only natural and logi- 
cal, but most praiseworthy. 

As things stand today under the existing conventions, it ap- 
pears prima facie that the Court is not available for arbitration 
as between private individuals or corporations. 

The Convention for the Pacific Settlement of Conflicts, of 
October 18, 1907, clearly contemplates arbitration as a means 
of deciding controversies between States. Article 37 of the Con- 
vention reads as follows: 


“International arbitration has for its object the settlement of disputes 
between States by judges of their own choice and on the basis of respect 
for the law.” 


All the provisions of the Convention conform to this funda- 
mental principle. 

Furthermore, the Conference of 1907 aimed at extending, pro- 
moting and facilitating arbitration as much as possible, but 
always having in view international conflicts. 

When the Final Act of the Second Peace Conference was signed 
October 18, 1907, the following voeu was expressed: 


“1.—The Conference recommends to the signatory powers the adoption 
of the annexed draft Convention for the creation of a Court of Arbitral 
Justice, and the bringing it into force as soon as an agreement has 
been reached respecting the selection of the judges and the constitution 
of the Court.” 


The most pertinent provisions of the draft Convention recom- 
mended by the Conference were the following: 


“Art. 1—With a view to promoting the cause of arbitration the Con- 
tracting Powers agree to constitute, without altering the status of the 
Permanent Court of Arbitration, a Court of Arbitral Justice of free and 
easy access, composed of judges representing the various juridical 
systems of the world, and capable of insuring continuity in arbitral 
jurisprudence.” 

“Art. 17.—The Court of Arbitral Justice is competent to deal with 
all cases submitted to it, in virtue either of a general undertaking to 
have recourse to arbitration or of a special agreement.” 
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So far, these two articles indicate an intent to make the pro- 
posed Court so ample in its scope and jurisdiction as to make it 
adaptable to all forms of arbitration between any parties: gov- 
ernments, private legal persons or natural persons. However, 
a subsequent provision shows in unmistakable terms that the mens 
legis of the projet was to restrict the action of the Court to inter- 
national controversies. Article 21, in effect, reads as follows: 
“The Contracting Powers only may have access to the Court of 
Arbitral Justice set up by the present Convention.” 

Finally, the general principle that the provisions of the Con- 
vention of October 18, 1907, at present in force, are exclusively 
applicable to disputes between nations is emphasized in the second 
paragraph of Art. 47, which provides: 

“The jurisdiction of the Permanent Court may, within the conditions 
laid down in the regulations, be extended to disputes between non-Con- 


tracting Powers, or between Contracting Powers and non-Contracting 
Powers, if the Parties are agreed on recourse to this tribunal.” 


It seems, therefore, that the Permanent Court of Arbitration, 
as such Court and acting under the Hague Convention, could 
not adjudicate any controversies except between States, whether 
they are Parties to the Convention or not. 

But the machinery created by the Hague Convention could 
be set in operation in behalf of commercial or civil arbitration if 
the respective Governments should desire to cooperate with 
their nationals in that respect. Paragraph 1 of Article 47 of 
the Hague Convention provides: “The Bureau is authorized to 
place its offices and staff at the disposal of the Contracting Powers 
for the use of any special board of arbitration.” 

Three conclusions are clearly drawn from this provision, to wit: 

1, That the provision is not mandatory for the Bureau of the 
Court, and that, therefore, the granting of the facilities is op- 
tional or discretionary on the part of the Bureau. 

2. That any special board of arbitration may function in the 
offices of the Permanent Court of Arbitration, with the coopera- 
tion of its staff, and 

3. That in order to obtain such facilities it is necessary that 
they be requested by one of the Contracting Powers. 

Assuming that the Bureau would always be interested in and 
willing to promote the cause of arbitration by granting the 
facilities of the Court for the adjudication of commercial cases, 

4 
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in the manner provided for in Article 47, let us see how the pro- 
vision could be made operative. 

In the first place, it would be necessary that a full and com- 
plete agreement be reached between the two merchants, com- 
panies or corporations concerned, constituting a special board 
of arbitration for the decision of the matter at issue. It may be 
noted that by the use of the word any, in regard to the special 
board of arbitration, all restrictions are eliminated and the full- 
est freedom is allowed with regard to its formation, its scope, its 
character, its jurisdiction and its procedure. These particulars 
are left entirely to the agreement of the parties litigant. There- 
fore, the board, commission or tribunal could be constituted by 
any persons, including members of the Permanent Court of Arbi- 
tration. The jurisdiction and powers of the judges or arbitra- 
tors so selected, as well as their number, would be determined in 
the agreement. The arbitrators could be required to decide the 
case by the application of the principles of law or could be em- 
powered to decide it ex equo et bono. The procedure could be a 
special one adopted by the parties or else the same one outlined 
by the rules of the Hague Convention, whether the ordinary, 
formal, rigorously legal procedure contemplated in Chapter III, 
or the summary and simple procedure provided in Chapter IV. 

In the second place, once the board, commission or tribunal is 
agreed upon, it will behoove the Governments of the nations to 
which the Parties belong, or any one of such Governments, to 
request from the Bureau that the facilities of the Court be granted 
to the arbitral body thus formed. 

Once the facilities are granted, the Board would proceed to try 
and decide the case. 

Naturally, the decision would not be one of the Permanent 
Court of Arbitration, even if the special board were constituted 
by men who are judges of the Court. For, as already stated, the 
Court, as such, can only decide controversies between States. The 
affair would be classed as one settled “with the cooperation of 
the International Bureau”. Nevertheless, in this manner the 
idle Hague machinery could be made available for what might 
be called international commercial arbitration. 


1 Rapport du Conseil Administratif de la Cour Permanente d’Arbitrage sur 
les travaux de la Cour, etc. 36 Année, La Haye, 1937, p. 31, 32. 

















—— a a a ee 


~—- —- eet ews 89 © FS CUSTtllllO 


V 


_ 


—— ae on 
- 


at 
od 
ne 
ne 
of 
he 
ht 


ur 





International and Foreign Arbitration 259 





Up to this point I have contemplated only the possibility of 
having a special tribunal set up at The Hague for the decision 
of a single case, but I believe there is nothing to prevent the 
organization of a special tribunal of a permanent character for 
the decision of any such cases as may come before it. I empha- 
size again that article 47 in its first paragraph allows the facili- 
ties of the Court to any special board of arbitration, singular or 
plural, temporary or permanent. If the parties to a litigation 
are able to empower any number of arbitrators to decide one 
case, they certainly can also empower them to decide several 
cases. And if power can be conferred for actual controversies, 
it can also be given for potential controversies. In other words, 
a tribunal may be formed by merchants of different countries 
for concrete, temporary action, or for the purpose of having an 
arbitral body available whenever necessary. 

The arbitration associations or chambers of commerce of dif- 
ferent nations might agree, for instance, to submit to the deci- 
sion of a certain tribunal, constituted by judges of their own 
choice, all such differences as may arise between merchants of 
their respective countries, whenever the merchants concerned 
should agree to have such differences settled in that manner. If 
the Governments of such countries, or any one of them, should 
request that the facilities of the Court be granted to such a spe- 
cial board of arbitration, organized for the above stated purpose, 
there is nothing that prevents the International Bureau from 
granting the request, under article 47, paragraph 1, of the Hague 
Convention. In this manner a permanent body of commercial 
arbitration could function at the Hague Court. 

From a purely technical standpoint, extending the powers of 
the Hague Court by amendments of the Convention in force 
would be the most perfect method to attain this purpose. But 
getting together the Parties to that Convention is a task which 
confronts so many difficulties that it borders on impossibility, 
and even if it were feasible, the delay would be so great that it 
precludes consideration as a practical method of attaining im- 
mediate results. The problem must be solved, perhaps it is not 
venturesome to aver that it is already solved, by way of a broad 
interpretation of the present powers of the International Bureau. 

A liberal attitude on the part of the International Bureau, 
Which is the governing or executive body of the Court, and an 
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appropriate, harmonious cooperation of the respective Govern- 
ments with national organizations and citizens interested in the 
matter, are the two factors that may bring about the desired 
result. 

Miss Kellor’s suggestion, that the Permanent Administrative 
Council be invited to examine the problem of adapting the ma- 
chinery of the Hague Court to the arbitration of commercial 
differences, is most appropriate. The American Arbitration As- 
sociation might very fittingly take this step. It might be the 
preliminary step for constructive work of far-reaching conse- 
quences in the field of commercial arbitration. 

That the attitude of the Bureau is broad in this respect is shown 
by the fact that in 1935 the Bureau lent its cooperation in the 
settlement of a dispute between the Government of China and 
the Radio Corporation of America over the interpretation of a 
contract on radiotelegraphic traffic. For the decision of this 
case a special tribunal was set up, composed of three Judges, 
Messrs. Van Hamel (President), Hubert and Furrer, none of 
whom was at the time a member of the Court. The action of the 
Court was based on Article 47 of the Hague Convention.’ 

Special tribunals of one, three and five arbitrators have been 
set up in no less than seven of the 22 cases decided by the Hague 
Court. In the controversy between the United States and Nor- 
way by reason of pecuniary claims advanced by the latter against 
the former, none of the three Arbitrators, Messrs. Vallotton 
(President), Anderson and Vogt, was a member of the Court. 
In other arbitrations the personnel of the tribunal has been 
mixed and has comprised members and non-members, as in the 
case of the maritime frontier between Norway and Sweden, de- 
cided in 1909, when M. Loeff (President), non-member, sat with 
Messrs. Beichmann and Hammarskjéld, members; the contro- 
versy between Russia and Turkey, for damages and interest 
claimed by Russian subjects, decided in 1912, when Messrs. 
Lardy (President), the Baron de Taube and Ahmed Réchid Bey, 


2 The Decision rendered by the arbitrators refers to this point in these 
terms: “Sittings of the Board have been held in one of the rooms of the 
Peace Palace, The Hague, on April 11 and 12, 1935,—the Bureau Inter- 
national de la Cour Permanente d’Arbitrage having kindly given the assis- 
tance of its organization for the functioning of this special jurisdiction of 
arbitration.” (The American Journal of International Law, July, 1936, 
p. 536.) 
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members, sat with M. Mandelstam and Hérante Abro Bey, non- 
members; and the case of the claims of France against Pert, de- 
cided in 1921, in which the Peruvian arbitrator was a member 
of the Hague Court, while the Umpire, M. Ostertag, and the 
French arbitrator, M. Sarrut, were not. 

In the cases tried at The Hague the procedure has been some 
times regular, some times summary and at other times, special, 
as in two cases where the proceedings were conducted exclusively 
in writing. 

It may thus be seen that the Hague Court affords a great deal 
of flexibility in its functioning; that the scope of Art. 47 of the 
Hague Convention of 1907 is very ample; that said provision is 
liberally interpreted, and that appropriate agreements between 
the International Bureau of the Court, the Governments con- 
cerned and the American Arbitration Association and other 
similar institutions of other continents or countries, might bring 
about the adoption of permanent policies whereby the idle ma- 
chinery of the Hague Arbitration Court could be put to work in 
the field of commercial litigation, thus marking a new advance 
in the promotion of justice and goodwill between men of different 
nationalities, governed by different laws. 





A THIRD HAGUE CONFERENCE—ITS IMPORTANCE 
TO COMMERCE 
BY 
R. C. HAWKIN * 


THE article on Idle Machinery at The Hague in the July (1937) 
number of this JOURNAL raises the acute question: Why does the 
machine not work and how we can set it in motion? 

It does not work because the Geneva League has hoped and 
believed and prayed that some plan can be evolved whereby 
Geneva will do what the old original Hague Tribunal used to do, 
and these hopes have been doomed to disappointment. 

The Treaty of Versailles is intertwined with the Geneva Cove- 
nant because it was desired to maintain the 1919 status quo as 


* Barrister-at-Law and Honorary Secretary of the International Arbitra- 
tion League, London. 
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defined at Versailles. For the present the position is that four 
Great Powers are outside the League of Nations, yet all four 
remain bound by decisions of the First and Second Hague Con- 
ferences, which are universal in their application. 


A THIRD HAGUE CONFERENCE 


I have described elsewhere the work which already awaits a 
Third Hague Conference and repeat that Britain and the United 
States should jointly challenge the world with an offer to cut 
all armament expenses by 50 per cent, provided that other powers 
do likewise; that the present laws of neutrality be revised; that 
Convention No. 13 of 1907 be amended to limit air warfare; that 
the Red Cross rules be modernized and, lastly, that a judicial 
arbitration court be established on practical commercial lines. 
So it appears that the way to set the idle machinery at The Hague 
once more in motion is for the United States to call a Third 
Hague Conference at which all powers can meet in good fellow- 
ship and continue the work of the Second Hague Conference, 
which, incidentally, handled with great skill the question raised 
by the United States of restricting the employment of force for 
the recovery of contract debts. 


CONTRACT DEBTS 


In 1902, Great Britain, Germany and Italy had blockaded Ven- 
ezuela because the latter had rejected arbitration as a means of 
settling claims for debts and had invoked the Monroe doctrine. 

The Hague Conference enacted in the Convention No. 2 of 
1902 the famous article which reads as follows: 

The Contracting Powers agree not to have recourse to armed force 
for the recovery of contract debts claimed from the Government of one 
country by the Government of another country as being due to its 
nationals; this undertaking is, however, not applicable when the debtor 
state refuses or neglects to reply to an offer of arbitration, or after 


accepting the offer, renders the settlement of the compromis impossible, 
or, after the arbitration, fails to submit to the award. 


It will be seen from these very plain words that the excellent 
arbitration machinery set forth in the first Convention, viz., that 
for “the pacific settlement of international disputes”, lies dormant 
because the supporters of Geneva still dream that some states- 
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man in the United States will convert his country to the Geneva 
view. I trust the International Law Association at its next meet- 
ing will wrestle with this problem and tell us the result of their 
deliberations. 

In my speech to the American Academy of Political and Social 
Science of Philadelphia, I dwelt on the plan of chartering an 
Anglo-American Reserve Bank which would pay off the British 
War Debt, excluding all interest payments. The speech was fully 
reported in the Christian Science Monitor of April 16 and I then 
assumed that the War Debt stood at two billion dollars. But the 
Hague machinery could easily be used if either side challenged 
the figure which I adopted merely for the purpose of illustration. 
Sir John Simon and Mr. Morgenthau could argue a case before 
the Hague Tribunal with the certainty that a reasonable and 
just conclusion will be reached. 

I hope these few words will show that a Third Hague Confer- 
ence should help us all to reach World Peace through the estab- 
lishment of better facilities for international trade. 





JOHN BASSETT MOORE AND INTERNATIONAL 
ARBITRATION 


BY 
EDWIN M. BORCHARD * 


THE events of recent years have not been especially conducive 
to the flourishing of international arbitration. The emotional 
search for devices to hold down the European status quo of 1919 
promoted an accentuated degree of nationalism, often patho- 
logical in its manifestations, and by that very token spoiled the 
atmosphere for the voluntary submission of disputes to the peace- 
ful processes of mediation, conciliation and arbitration. These 
processes evidence appeasement. The proposal to enforce peace 
by military alliance, whether called “collective security” or any 
other name, promotes fear and conflict, not appeasement. 

Yet if experience is any guide to the future, the present ten- 
sions will not be permanent. Self-interest and the survival of 
the race require a return to more conciliatory processes of ad- 


* Professor of Law, Yale University School of Law. 
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justing differences. When that time comes, the world will look 
again to its past experience and draw upon it for the peaceful 
solution of disputes, notably by international arbitration. This 
process was extensively used in ancient times, and during the 
Middle Ages. Then came the interruption caused by the so-called 
religious wars and later by the wars for trade and colonies. To 
the United States belongs the distinction of reviving the process 
of arbitration after those dark and troubled eras. From the 
treaty between the United States and Great Britain of 1794, made 
and carried out under the enlightened administration of Presi- 
dent Washington, dates the modern application of the arbitral 
process to the settlement of international differences. And after 
the wars growing out of the French Revolution and the Napole- 
onic Wars came to an end, not only was the arbitral process more 
and more employed, but the scope of its application was gradually 
enlarged until, by the important treaty between the United 
States and Great Britain of May 8, 1871, for the settlement of 
the “Alabama” claims, it was so comprehensibly applied as to 
include questions confessedly embracing points of “national 
honor”, 

In 1898 there was published under the auspices of the Gov- 
ernment of the United States the first systematic history of inter- 
national arbitrations, embracing the full text or summaries, as 
the case might be, of the decisions that had been rendered by 
arbitral tribunals, together with historical and legal notes. We 
refer to the work by John Bassett Moore, entitled “History and 
Digest of the International Arbitrations to which the United 
States has been a Party, Together with Appendices containing 
the Treaties relating to such Arbitrations, and Historical and 
Legal Notes.” This work was published, in six large volumes, 
through the Government Printing Office at Washington. 

It was Judge John Bassett Moore who first saw the importance 
of making known to the worid its historical records in the de- 
velopment of the process of arbitration, and it is safe to say that 
the progress of arbitration, systematized in the convention for 
the settlement of international disputes at the First Hague Con- 
ference, and the practice of arbitration since then, owes much 
of its inspiration to the intelligent labors of that great American 
scholar and statesman. In 1906 this monumental work on arbi- 
tration was supplemented by Judge Moore’s eight-volume Digest 
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of International Law, which has helped to carry the influence 
of the United States into every Foreign Office and into the prac- 
tical administration of international legal relations. 

Later the same author, who had for many years been collect- 
ing materials relating to the settlement of international disputes 
by judicial and other peaceful means, entered upon the produc- 
tion of another work entitled “International Adjudications, An- 
cient and Modern, History and Documents; Together with Medi- 
atorial Reports, Advisory Opinions and the Decisions of Domestic 
Commissions, on International Claims”. This work is divided 
into two series, the Ancient and the Modern. In the Modern 
Series seven volumes have so far been published, and a volume 
has lately appeared in the Ancient Series. These works show 
how peaceful processes, and particularly the judicial or arbitral 
process, have been and may be effectively applied to the settle- 
ment of international disputes, and of very grave disputes, if 
nations will only for a time avert their faces from war, which 
is essentially destructive in its operations and effects, and resort 
to the processes by which peace, order and prosperity are pro- 
duced within the individual state or nation. 

If we were to destroy all our law-books and the decisions of 
our courts, and thus deprive ourselves of the knowledge of the 
means by which and the grounds on which our domestic disputes 
are settled, we should no doubt be headed for an era of confusion, 
strife and degeneration. The process of education is slow and 
its advance is often retarded; but it would be an appalling thing 
if individual nations should desire or should be content to revert 
to the savage conditions under which the tomahawk and the 
torch were the accepted means of settling domestic feuds. It is 
no less appalling to think of modern nations deliberately decid- 
ing, in their relations with one another, to turn their backs upon 
what has been achieved by peaceful processes, and to revert to 
the methods of barbarism. In time the present downward trend 
must be reversed; and to this end it is essential that works such 
as those above mentioned should continued to be carried on and 
should be perpetuated as sources of light and guidance in the 
use of peaceful methods for the preservation and increase of 
international law, international order, international morality and 
international prosperity. 
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THE PROPOSED AMSTERDAM RULES 
BY 
WYNDHAM A. BEWEs * 


INTERNATIONAL Commercial Arbitration will be one of the 
most important topics for discussion at the Conference of the 
International Law Association of London, England, which will 
commence at Amsterdam on August 29 next, under the Chair- 
manship of Lord Macmillan, a Lord of Appeal in Ordinary of 
Great Britain and an Honorary Member of the American and 
Canadian Bar Associations. The Association’s Conference in 
1936 at Paris made a remit to its Arbitration Law Committee 
to investigate the question of International Commercial Arbi- 
tration and to present a report thereon at the Amsterdam 
Conference. 

The Committee, under the Chairmanship of Mr. R. S. Fraser,’ 
have prepared a report—with the assistance of a number of dis- 
tinguished international lawyers and business men in Great 
Britain and in the other leading industrial and commercial coun- 
tries on the Continent of Europe. The Report will be presented 
to the Amsterdam Conference by Sir Lynden Macassey, K. C. 
of London, England, an Honorary Member of the American 
and Canadian Bar Associations. Copies of the report can be 
obtained from the International Law Association, 2, King’s 
Bench Walk, Temple, London, England. It is hoped by the Asso- 
ciation that members of the American and Canadian Bars, and 
business men of the United States of America and Canada con- 
cerned or interested in International Commercial Arbitration 
work, who happen to be in Europe about the time of the Amster- 
dam Conference, will attend the Conference and assist the Asso- 
ciation with their advice on what is today one of the most impor- 
tant matters involved in international trade. 

The Committee have examined exhaustively into the machinery 
that exists for, and the principles that apply to, International 
Commercial Arbitration in the principal countries of the world. 
As a result they have reported that they make no suggestions 
for modifying the mode of arbitration provided for by the stand- 
ard forms of contract of the great Trade Associations which 


* Hon. Secretary General of the International Law Association (London). 
1A London collaborator of the JOURNAL. 
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exist in the various countries, although they do emphasise the 
desirability of many Associations improving their methods of 
arbitration, so as to ensure impartial and independent decisions. 
The Committee also investigated the systems of arbitration oper- 
ated by International Courts such as the Inter-American Com- 
mercial Arbitration Commission, the Arbitration Court of the 
International Chamber of Commerce of Paris, and the London 
Court of Arbitration of the London Chamber of Commerce. 
While making appreciative reference to the useful work done by 
such Courts to promote International Commercial Arbitration, 
the Committee make no suggestion for any alteration of their 
systems. 

The Committee, however, find that there is a very great num- 
ber of business men and traders throughout the world who, for 
one reason or another, do not make contracts on the basis of 
the standard forms of contract of any Trade Association, and 
who do not seem to desire to provide for determination of differ- 
ences arising in connection with contracts they make by any of 
the existing International Courts of Arbitration. 

Accordingly the Committee have drafted a standard Arbitra- 
tion Clause for inclusion in any commercial contract providing 
for arbitration by a single arbitrator or two arbitrators and an 
umpire, or, as is most common on the Continent of Europe, with 
the exception of Great Britain, by three arbitrators, and a clause 
providing by what country’s law the construction, validity and 
performance of the contract are to be governed. They have also 
formulated a set of Arbitration Rules providing for a judicial 
decision by independent and disinterested arbitrators after deal- 
ing with the dispute referred to them on a summary procedure, 
that is to say on documents, samples, etc., without witnesses, or 
on a more extended procedure when witnesses are heard, and 
for the making of an award that will be enforceable in the coun- 
try in which it is to be executory. 

Code words are provided for the arbitration clause, the “proper 
law of the contract” clause and the different forms of arbitra- 
tion, so that it will be pcssible for business men and traders in 
various countries to conciude a business transaction by cable and 
conveniently to provide for arbitration by one or other of the 
forms of arbitration included in the proposed Amsterdam Rules. 
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Special provision is made for arbitration by the Inter-American 
Commercial Arbitration Commission. 

The International Law Association is most anxious to obtain 
from commercial lawyers and business men in the United 
States of America and Canada, suggestions upon and criticism 
of the proposed Arbitration Clause, the “proper law of the con- 
tract” clause and the Arbitration Rules, so that they may, when 
finally settled at the Amsterdam Conference, provide in as effi- 
cient, effective and inexpensive a manner as possible for impartial 
and judicial International Commercial Arbitration. 

The Secretary of the American Branch of the International 
Law Association is Mr. P. J Kooiman, 99 John Street, New York 
City, from whom all information as to the Amsterdam Conference 
can be obtained. 





INTERNATIONAL NOTES 


A Third Hague Conference.‘ In an address delivered at the an- 
nual banquet of the American Society of International Law in 


Washington on April 30, 1938, M. Jan Hostie, Belgian jurist and 
legal adviser to the Belgian Foreign Office, suggested that the 
time was near at hand when the calling of a Third Hague Con- 
ference would be desirable. M. Hostie, in part, said: 


It is our sacred duty as international lawyers, in the full measure 
compatible with our faithful service to the law—be it on the bench, in 
the chair or at our writing desk—never to be deaf to the voice of equity 
speaking on behalf of nations who—be it perhaps through their own 
past errors or crimes—are today among the misdealt, the have-nots, 
the bitter 

Forty years ago a noble initiative was taken by a Sovereign whose 
life and death it is fitting for us to leave to the judgment of history. 
A first Peace Conference met at The Hague in 1899 and a second, also 
at The Hague, in 1907. The rights and duties of belligerents and neu- 
trals were defined. A world court of arbitration was created. This 
work is still in existence but no further Hague conference has taken 
place for more than 30 years. Fundamental changes have happened in 
the meantime both in the facts and in the practice of States. I wonder 
whether a time is not near at hand when that work could be usefully 
resumed at another initiative, for which I venture to say, with due mod- 





1 For a further discussion of this subject, see article by Mr. R. C. Hawkin 
in this issue (p. 261). 
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esty but with assurance, that those who may share my way of thinking 
would look in the first place with trust and respect towards the Presi- 
dent of this great and peace-loving country and his eminent Secretary 
of State 

For a renewed effort to make warfare less unspeakably destruc- 
tive and barbarous, to make neutrality less precarious and perhaps 
less rigid in some eventualities and to promote arbitration on the basis 
of law and equity, may not the convening in due time of a third Hague 
conference help at least to some extent in strengthening and revitaliz- 
ing international law? 


Claims for Deaths of U. S. Citizens in Foreign Countries. Records 
of the Department of State reveal that over a period of more than 
a century a total of $9,609,870 has been claimed by Americans 
who have lost relatives in foreign countries. More than $3,000,000 
of these claims have been paid—$2,503,987 as the result of arbi- 
tration and $786,410 through diplomatic negotiations. 


New Collaborators. THE JOURNAL has been highly honored in 
securing the services of the following distinguished men who 
have consented to serve as collaborators in their respective coun- 
tries: Messrs. 8S. N. Bose, Dareeba, Delhi; Brooke Claxton, Mon- 
treal; F. C. Auld, Toronto; G. F. Curtis, Halifax; H. W. Morgan, 
Cawnpore, and W. J. J. Orr, Belfast. 


Treaties Between the United States and Foreign Governments. 
The first treaties concluded by this Government with any for- 
eign nation were the treaty of alliance and the treaty of amity 
and commerce with France, both signed at Paris on February 6, 
1778. Since that time there have been concluded considerably 
more than a thousand treaties, conventions or other international 
agreements between the United States of America and foreign 
governments. 

The largest single classification covers agreements which gov- 
ern the general commercial, political and social relations between 
the United States and other countries, including those which re- 
late to friendship, amity, alliance, peace, commerce, navigation, 
immigration, trade, customs and tariffs, boundary, fisheries, ship- 
ping, aircraft, personal status, radio and general relations. The 
remaining agreements are divided among a number of different 
classifications, including general arbitration, conciliation and ad- 
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vancement of peace, claims and awards, trade-marks, cession of a 
territory and postal conventions. f 
— ( 

INDUSTRIAL NOTES . 

I 

Ex-Governor Winant to Head International Labour Office. John ¢ 
G. Winant, former Governor of New Hampshire and the first i 
Chairman of the Social Security Board, was elected on June 4 to t 
serve as Director of the International Labour Office—the first s 


American to hold a front rank post in that organization. 
Mr. Winant will succeed Harold B. Butler, who has resigned. y 
At the same time, E. J. Phelan of Ireland was promoted to the 
position of Deputy Director. 
In his acceptance speech, Mr. Winant said: 


~ 


You have followed a great ideal. You believe that social justice is 
essential to peace and that peace is necessary to the well-being of man- 
kind and you have proved your faith by works. In my judgment there 
is no higher statesmanship. 


net it ih. i att On 


Labor Legislation in Canada. Saskatchewan and New Brunswick 
have enacted important labor legislation respecting the rights of 
employees to organize. The Saskatchewan Act is titled “The 
Freedom of Trade Union Association Act, 1938” and provides 
for the organization of employees into trade unions and for col- 
lective bargaining with employers. 

The New Brunswick legislation, enacted for the same purpose, 
also provides for arbitration machinery. In cases of dispute, the 
Minister of Labor may appoint a Conciliation Commissioner at 
the request of either the employer or the employee. If the Com- 
missioner is unable to affect an amicable settlement, a Board of | 

| 


die: gle pe «ge ct “ti 


Arbitration consisting of three may be appointed by the Minister, 
one on nomination of employers, one on nomination of employees 
and a third by the members so chosen. This Board is to hold 
office until the report of the dispute has been made to the 
Minister. Parties to the dispute may either accept or reject the 
recommendations of the Board. The Commissioner and the Board 
of Arbitration are to serve without remuneration, but the Gov- 
ernor in Council may set a per diem allowance and reasonable 
expenses. Any Commissioner or member of the Board accepting 
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a gratuity from any other source interested is liable to a fine of 
five hundred dollars. 


Collective Agreements in Netherland Agriculture. The Labor Re- 
view for April 1938 reports that there were 353 collective agree- 
ments in force in agriculture in The Netherlands on June 1, 1937, 
covering 24,750 enterprises and 78,350 workers. The increase 
in the number of such agreements in the past two years is at- 
tributed largely to the promulgation in 1936 of an arbitral deci- 
sion concerning labor conditions in agriculture. 

The decree of June 27, 1934, requires all persons and organi- 
zations receiving aid from the Crisis Fund to recognize one or 
more of the three existing unions of agricultural workers and to 
accept the decisions of arbitrators appointed by the Minister of 
Economic Affairs in cases of labor dispute. The three unions in 
question are The Netherland Union of Workers in the Agricul- 
tural, Horticultural and Dairy Industries, Netherlands Christian 
Farm Workers Union and the Roman Catholic Farm Workers 
Union, all of which cooperate closely in negotiating collective 
agreements with employers. 

These agreements are entered into with individual employers 
as well as with organizations of employers, with agreements of 
the latter kind predominating. The usual stipulations relate to 
hours of work, minimum wages, holidays and, in many cases, em- 
ployment of women and children. A provision setting up an arbi- 
tration board for the settlement of disputes is a feature of practi- 
cally all agreements. 


Jamaica Strike Ended by Arbitration. A walk-out of employees 
of the Jamaica Public Services Company, which left the city with- 
out light and power, ended on June 8, when the workers agreed 
to submit their demand for wage increases to the Jamaica Arbi- 
tration Board. 

In a report made to the Legislative Council on June 28, it was 
stated that 110 policemen and special constables had been injured 
in labor disturbances during the preceding month. To provide 
machinery for the settlement of these industrial disturbances 
without resort to violence, the Board of Conciliation is drafting 
recommendations for the adjustment of labor disputes, and legis- 
lation giving effect to the recommendations will shortly be 
introduced. 
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Arbitration of Industrial Disputes in Estonia. The Government of 
Estonia, through the provisions of a decree which has been in 
effect for slightly more than a year, has provided machinery for 
the conciliation and arbitration of industrial disputes before a 
strike may be called. 

If one of the parties to a dispute becomes convinced that a 
voluntary agreement cannot be reached, application is made to 
the local labor inspector requesting him to act as arbitrator. 
Should his efforts fail within three days, if the dispute concerns 
one establishment, or six days if it concerns several establish- 
ments, he must report his failure to the director of the Labor and 
Social Insurance Division of the Ministry of Social Affairs. The 
latter may then refer the case to a commission for settlement of 
industrial disputes or declare the arbitration proceedings at an 
end. In the latter case the workers then have the right to strike. 

Any agreement reached as a result of the commission’s efforts 
has the status of a trade agreement concluded through collec- 
tive bargaining. If the commission fails to bring about an 
agreement, it must settle the dispute by its ruling. If for any 
reason it fails to agree upon a ruling, the proceedings are de- 
clared closed and a report is made to the Minister of Social 
Affairs. If the case is not returned to the commission for a new 
attempt, the workers have the right to strike. 

The ruling of the commission is communicated to the parties 
and if no protest is made by either side within three days, it be- 
comes binding on the parties. In the event of a protest, the ruling 
is either confirmed by the Minister of Social Affairs or returned 
to the commission for a new attempt at settlement. In the event 
of a protest against the second ruling, the Minister of Social 
Affairs either confirms the ruling or ieaves the workers the right 
to strike. If accepted, the ruling is effective for a period fixed 
by the commission, not exceeding one year. 

The workers are prohibited from going on strike within four 
weeks of the date the dispute is first submitted to the labor in- 
spector. Strikes are permitted only for the purpose of obtaining 
higher wages and better working conditions for the strikers 
themselves and agitation for strikes is prohibited to persons not 
employed in the establishment in which a dispute is going on, and 
to anyone during arbitration proceedings. 


1 Riigi Teataja (Official Gazette) Tallinn, Estonia, Mar. 12, 1937. 
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COMMERCIAL NOTES 


Northern Ireland Arbitration Act of 1937. An Act to amend the 
existing law relating to arbitration and to make provision for 
other matters connected therewith was enacted by the Senate 
and House of Commons of Northern Ireland on July 7, 1937. 
The Act is titled “Arbitration Act (Northern Ireland), 1937”. 
and became operative on January 1, 1938. 

The new Act repeals the provisions of “An Act for Determin- 
ing Differences by Arbitration” (10 Will. 3, c. 14, Ir.); Sec- 
tions 63 and 64 (save insofar as they relate to references by 
order of court) of the Debtors (Ireland) Act, 1840 (3 & 4 Vict., 
c. 105), and Sections 6 and 20 (save insofar as they relate to 
differences by order of court) of The Common Law Procedure 
Amendment Act (Ireland), 1856 (19 & 20 Vict., c. 102). 

Section 1 of the Act provides that “A reference under an arbi- 
tration agreement shall, unless a contrary intention is expressed 
therein, be irrevocable, except by leave of the court, and shall 
have the same effect in all respects as if it had been made an order 
of court”. 

The Act further contains provisions for: continuance of the 
agreement in the event of the death or bankruptcy of a party; 
for power of the court to stay proceedings, to appoint a third 
arbitrator or umpire or to remove same for misconduct or for 
failure to use dispatch in proceeding with the reference or the 
making of an award, to give relief where the arbitrator is not 
impartial or the dispute referred involves a question of fraud; 
power of the arbitrators to administer oaths and to correct any 
clerical mistakes or incidental error, to compel attendance of 
witnesses and the production of documents; for entry of judg- 
ment; for procedure in the event an arbitrator refuses to deliver 
an award except upon payment of a fee demanded by him; for 
the applicability of statutes of limitation, the same as apply to 
court proceedings; for power of the court to remit awards and 
for entry of judgment thereon; for the delivery of notice; for 
the payment of costs and for penalties for perjury, etc. 

An arbitration agreement shall, unless a contrary intention is 
expressed therein, be deemed to include the following provisions: 

1. If no other mode of reference is provided the reference shall be 
to a single arbitrator. 


2. If the reference is to two arbitrators the two arbitrators shall ap- 
point an umpire immediately after they are themselves appointed. 


9) 
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3. If the arbitrators have delivered to any party to the arbitration 
agreement, or to the umpire, a notice in writing stating that they can- 
not agree, the umpire may forthwith enter on the reference in lieu of 
the arbitrators. 

4. The parties to the reference and all persons claiming through 
them respectively shall, subject to any legal objection, submit to be 
examined by the arbitrators or umpire on oath or affirmation in rela- 
tion to the matters in dispute and shall, subject as aforesaid, produce 
before the arbitrators or umpire all books, deeds, papers, accounts, 
writings and documents within their possession or power respectively 
which may be required or called for, and do all other things which dur- 
ing the proceedings on the reference the arbitrators or umpire may 
require. 

5. The witnesses on the reference shall, if the arbitrators or umpire 
think fit, be examined on oath or affirmation. 

6. The arbitrators or umpire shall have the same power as the Court 
to order specific performance of any contract, other than a contract relat- 
ing to land or any interest in land. 

7. The award to be made by the arbitrators or umpire shall be final 
and binding on the parties and the persons claiming under them 
respectively. 

8. The arbitrators or umpire may, if they think fit, make an interim 
award. 

9. The costs of the reference and award shall be in the discretion of 
the arbitrators or umpire who may direct to, and by whom, and in what 
manner, those costs, or any part thereof, shall be paid and may tax or 
settle the amount of costs to be so paid, or any part thereof, and may 
award costs to be paid as between solicitor and client. 


Manchester Chamber of Commerce. The Annual Report of the 
Manchester Chamber of Commerce for 1937 states that although 
there was a decrease in the number of references to its Tribunal 
during the year, some particularly interesting and important 
cases have come before it. 

Mr. A. H. Coulty, M. A., Oxon., was appointed Legal Registrar 
of the Tribunal on June 14, 1937, and Mr. William Worthington, 
an assistant secretary of the Chamber, was appointed to act as 
Clerk of the Tribunal. Under this new arrangement the Clerk 
will receive and transmit all correspondence, issue the awards, 
collect and disburse the fees, thus continuing the practice formerly 
in effect. 

Prosposals are being considered for a revision of the rules and 
the scale of fees. The appointment of a Clerk, as well as a Legal 
Registrar, calls for some slight modification in the rules, and 
while this is being made there will be a general survey to cover 
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any points which might now be made the subject of amendment, 
with advantage to the Tribunal’s procedure. It is hoped that the 
revised fees embodying reductions for less complicated cases will 
be a further indication of the Chamber’s desire to make arbitra- 
tion more attractive to the commercial community. 


Coffee Trade Association of London. Disputes arising in con- 
nection with contracts for the sale of coffee in London are re- 
ferred to arbitration under the rules of the Coffee Trade Associa- 
tion of London. The Association reports that although these 
rules are simple, they have been found to work smoothly for 
many years. At the present time a decision of two arbitrators, 
or of two arbitrators and an umpire, is binding and there is no 
appeal. The Association’s Committee, however, has under con- 
sideration the formation of an appeal tribunal to which an appeal 
may be taken to have the original award considered and amended, 


if it is not sustained by the appeal body. The Rules of the 
Association follow: 


Any dispute arising out of a contract made under these Conditions 
is to be settled by arbitration in the usual manner by London Coffee 
Brokers who are members of the Coffee Trade Association of London. 
Such submission to arbitration shall be final, and may be made a rule 
of His Majesty’s High Court of Justice, or any division thereof, on the 
application of either party. 

The “usual manner” referred to in the previous paragraph shall be 
constituted as follows: 

Each disputant shall appoint (in writing) as arbitrator a recog- 
nised coffee broker and member of the Association. No broker shall 
act as arbitrator in a case where he is interested in the subject matter 
of dispute without the consent (in writing) of the parties to the dispute. 

If one disputant shall neglect to appoint an arbitrator within 14 days 
after notice in writing received from the other disputant of the appoint- 
ment made by him, the Chairman of the Association shall appoint the 
other arbitrator. A fee of £1 1s, in respect of such appointement, to be 
paid to the Association by the party to the dispute who shall apply for 
such appointment to be made. 

Such arbitrators shall, before entering on the arbitration, appoint an 
umpire (also a coffee broker and member of this Association) and in 
the event of the arbitrators being unable to agree upon an award they 
shall refer the dispute to the umpire. If the arbitrators shall neglect 
to appoint an umpire within seven days from their appointment, the 
Chairman of the Association (at the request of either arbitrator) shall 
appoint same. 

The arbitrators and umpire shall have power to obtain, call for, re- 
ceive and act upon any such oral or documentary evidence or informa- 
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tion (whether the same be strictly admissible as evidence or not) and 
to conduct the arbitration in such manner in all respects as they or he 
may think fit. The award of such arbitrators or umpire (as the case 
may be) shall be final and binding on all parties. All awards must be 
signed by the arbitrators or umpire in their own names. 


Arbitration of Commercial Disputes in the Soviet Union.' A com- 
parison made between the prosecution of claims before the regu- 
larly constituted Soviet courts of law under the Russian Civil 
Code of Procedure and the alternative method, by which the 
cause may be submitted to arbitration, reveals that it is, in gen- 
eral, less expensive to resort to arbitration in effecting a settle- 
ment of the claim. 

Of prime consideration in all litigation are the costs involved, 
for the advisability of appealing to a tribunal for relief will, of 
course, be reduced where costs of procedure approach the amount 
of the judgment sought. And this holds true where the losing 
party is assessed with the courts costs, unless the plaintiff’s right 
to prevail is so crystalline that doubt as to his ultimate recovery 
has been made negligible. 

The Civil Code of Procedure divides court fees into three classi- 
fications, the status of the plaintiff being the governing factor in 
relation to the appropriate category. The third classification 
embraces private persons and enterprises, including all foreign 
firms, the amount of the costs being fixed at 8 per cent of the sum 
involved in the suit. Court fees are payable by the plaintiff in 
advance, but at the conclusion of the hearing he may demand of 
the defendant all or a part of the fees paid according to the pro- 
portion the sum granted by the court bears to the amount of his 
original claim. In bold contrast, the costs before the Arbitration 
Commission are fixed by law at a maximum of 1 per cent of the 
sum in dispute. In both the regular courts and before the Arbi- 
tration Commission the fees of counsel may be claimed from 
the unsuccessful litigant, but the latter tribunal confines this 
recovery to not more than 5 per cent of the award. 

In the Russian courts of law there is, in addition, a provision 
compelling the plaintiff to indemnify the defendant for time 
wasted, where the suit instituted by the plaintiff is obviously un- 


i From an article in Commerce Reports, January 15, 1938, by Joseph 0. 
Janousek, Division of Commercial Laws, U. S. Department of Commerce. 
For a further discussion of this subject, see Vol. 1, No. 3 of THE JOURNAL. 
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just. Indemnification for this purpose is not called for in arbi- 
tration proceedings. 

The advantages here pointed out should not lead to the con- 
clusion that the submission of causes to arbitration in the Soviet 
Union result in insignificant costs, for the procuration of expert 
opinion, acts of inspection, and similar expenditures will preclude 
any such reasoning. Resort to arbitration presumably will, how- 
ever, effect substantial savings when compared to a trial before 
the Soviet courts. 


Arbitration Machinery of the Birmingham Chamber of Commerce. 
The Birmingham Chamber of Commerce provides facilities for 
the arbitration of disputes in which one of the parties is a mem- 
ber of the Chamber, but before a matter will be accepted for adju- 
dication a written application, signed by both parties and accom- 
panied by an application fee of two guineas, must be submitted 
to the Arbitration Committee. If the Committee decides to ac- 
cept the case for arbitration, a formal submission is signed and 
is accompanied by a statement setting forth the facts of the case 
and the points at issue. 

The parties have the option of appointing the arbitrator or 
arbitrators or of delegating appointment to the Arbitration Com- 
mittee, the arbitrators having authority, in either case, to appoint 
an umpire if they are unable to agree, and they also have the 
power to avail themselves of expert advice, at the expense of the 
parties, if they so desire. When the award has been made, a 
signed copy thereof is forwarded by the Secretary to each of the 
parties, after the payment of fees and expenses, which include, 
in addition to the two guineas payable upon application, a mini- 
mum of three guineas or one per cent of the amount in dispute, 
whichever is larger. The special fee to be paid for the services of 
the umpire must be arranged prior to his appointment. 





INTERNATIONAL ARBITRATION AWARD 


Because of the insistent demands from the residents of Stevens 
County, Washington, for redress for the damage done their crops, 
etc., from the fumes emanating from the stacks of the Consoli- 
dated Mining and Smelting Co., at Trail, British Columbia, the 
matter was referred by the United States and Canada to the 
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International Joint Commission for investigation and report. 
That report was rendered in 1931. 

By a convention signed April 15, 1935, the two Governments 
resolved to constitute a tribunal to pass upon the questions aris- 
ing out of the controversy. The chairman of the Tribunal was 
M. Jan Frans Hostie, of Belgium. The other members were the 
Honorable Charles Warren, of Massachusetts, and Judge R. A. E. 
Greenshields, of the Province of Quebec. 

The tribunal convened at Washington on June 21, 1937, for 
organization, adoption of rules of procedure, and hearing of pre- 
liminary statements. In the early part of July it inspected the 
area involved in the controversy in the northern part of Stevens 
County in the State of Washington and also inspected the smelter 
plant at the Consolidated Mining and Smelting Co. at Trail, 
British Columbia. It held sessions for the reception and consid- 
eration of evidence, oral and documentary, at Spokane, Washing- 
ton, Washington, D. C., and Ottawa, Ontario, Canada, extend- 
ing from July 7 to October 19, 1937. 

An ad interim decision has now been rendered in which a 
monetary award of $78,000 has been made to the United States. 
This, together with a previous sum which the Department of 
State received from Canada, brings the total sum for damages 
to $428,000 for the period ending October 1, 1937. 

The Tribunal found that the controversy was one between the 
United States of America and the Dominion of Canada, involving 
damage occurring in the territory of one of them by an agency 
situated in the territory of the other, for which damage the lat- 
ter has assumed by the convention an international responsibility. 

There were three questions presented to the Tribunal for deter- 
mination. The first question was: “Whether damage caused by 
the Trail Smelter in the State of Washington has occurred since 
the first day of January 1932, and, if so, what indemnity should 
be paid therefor?” 

The Tribunal found that damage had so occurred and made 
an award of $78,000 for such damage from January 1, 1932, to 
October 1, 1937, with respect to damage to cleared land and un- 
cleared land, and uncleared land used for timber. The United 
States, in addition to the claim for damage to land and timber, 
claimed damage in respect of livestock, damage in respect of 
property in the town of Northport, and in respect of business 
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enterprises. But the Tribunal failed to uphold the contention of 
the United States that damage had occurred to these properties. 

The second question which the Tribunal was asked to rule 
upon was: “In the event of the answer to the first part of the 
preceding question being in the affirmative, whether the Trail 
Smelter should be required to refrain from causing damage in the 
State of Washington in the future, and, if so, to what extent?” 

The Tribunal decided that until the date of its final decision 
the smelter should refrain from causing damage in the State of 
Washington in the future to the extent set forth in a temporary 
régime provided for in the decision until October 1, 1940, and 
thereafter to such an extent as the Tribunal should determine. 

The third question was: “In the light of the answer to the 
preceding question, what measures or régime, if any, should be 
adopted or maintained by the Trail Smelter?” 

The Tribunal was of the opinion that with the information at 
hand it was not able to determine upon a permanent régime for 
the operation of the smelter. However, it did set forth in detail 
a temporary régime which was to be put into operation by May 1, 
1938, to cover the remainder of the crop-growing season of 1938, 
the crop-growing seasons of 1939 and 1940, and 3 months beyond 
October 1, 1940. This temporary régime is to be under technical 
supervision of two experts who will act as consultants to the 
tribunal and be under its authority. The expenses for this tem- 
porary régime will be undertaken by the Dominion of Canada. 





INTER-AMERICAN COMMERCIAL ARBITRATION 
AND GOODWILL 


THE ARBITRATION CLAUSE IN COLOMBIA 
BY 
SENATOR JUAN SAMPER-SORDO 


IN Colombian legislation, similarly to the majority of laws which 
originate in Roman Law and which have followed more or less 
directly the French Civil Code, an arbitration clause in a contract 
was not recognized; that is to say, an agreement in a contract, 
whereunder parties obligated themselves to submit to arbitration 
disputes which might arise thereunder, was not valid. Such an 
agreement was deemed to be contrary to the national public law, 
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for it was held that it implied a promise to submit to a jurisdic- 
tion not recognized by the laws, namely the jurisdiction of 
arbitrators. 

It was held that the courts gave the necessary guarantees for 
citizens ; that they were open to be resorted to when controversies 
arose and that it was not desirable for contracting parties to 
create, so to speak, their own judges for themselves. 

A law of 1890 established the legality of resort to arbitration; 
however, it provided, as a binding condition, that the agreement 
to arbitrate refer to an existing controversy or controversies, 
which the parties agreed to submit to three arbitrators, agreed 
upon by them jointly. Under this law arbitration could be re- 
sorted to when one or more differences arose between contracting 
parties; but the contracting parties were not entitled to stipulate 
in advance that disputes which might arise between them in the 
future were to be submitted to arbitration. Such a clause, in- 
cluded in a contract, had no legal value; neither party could com- 
pel the other to submit to arbitration; either party could resort 
to court and sue and the court would accept the case and pass 
upon it. 

The outstanding importance of Law 2 of 1938 is in that it gives 
validity to the provision ordinarily referred to as an arbitration 
clause and also provides means for the enforcement of such a 
clause. 

In entering into a contract, the parties may agree that all or 
certain differences which may arise between them shall be sub- 
mitted to arbitration. For instance, in an insurance contract, the 
insurer and the insured may agree in the policy that all disputes 
which may arise thereunder shall be submitted to arbitration; or 
they may agree to submit to arbitration matters involving the 
value of damages, spoiled or salvaged goods, and reserve any 
questions on the merits of a dispute for reference to the courts. 
The present Colombian law (Law 2 of 1938) allows parties a wide 
scope to determine, in the form that suits them best, the powers 
they will confer upon an arbitral tribunal: they may decide, 
freely, that the arbitrators shall determine all types of differences, 
or they may enumerate the types or kinds of differences that are 
to be submitted to arbitration, in which event other controversies 
which may arise under the same contract may be taken to court. 

Law 2 of 1938 indicates clearly how to proceed when one of the 
parties to a contract containing an arbitration clause desires to 
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start an arbitration proceeding against the other party. The law 
being sufficiently clear on this subject, it does not appear neces- 
sary to explain its provisions. 

However, it may possibly be of interest to those not familiar 
with Colombian legislation, to know the procedure prescribed for 
the arbitrators, for article 4 of the law provides that the Arbitral 
Tribunal shall proceed in accordance with the provisions of arti- 
cles 1218-1227 of the Judicial Code. A summary of the procedure 
provided for in that Code follows: 

Having accepted the office, the arbitrators must meet with the 
least possible delay and appoint a chairman and a secretary. The 
latter is not necessarily one of the arbitrators and frequently a 
person other than an arbitrator is so appointed. A document is 
prepared and signed by the arbitrators, stating their acceptances 
and the appointments of the Chairman and the Secretary. 

The arbitrators also indicate the amount which they consider 
necessary to cover the expenses of the arbitration and the share 
to be paid by each party; these amounts are payable to the 
Chairman of the Tribunal. Within the next six days the Arbitral 
Tribunal sets the date and hour for a hearing and notifies the 
parties to appear. The parties may appear in person or be repre- 
sented by authorized attorneys in fact; they may also appear 
together with their attorneys or representatives. 

On the date of the hearing the Arbitral Tribunal hears the 
testimony presented, accepts the documents which the parties 
submit and takes note of their arguments. The Tribunal may 
order such documents and proofs as it may consider neces- 
sary, to be submitted for its complete information and these 
must be produced within 12 days. It may also set additional 
dates of hearings, when such appear necessary. After each 
hearing minutes are prepared, containing a record of all that 
took place, and it is signed by the arbitrators and the secretary. 
The minutes indicate the time limits allowed for the proceedings 
and the date of the last hearing, since the award must be rendered 
within 12 days following this last date. The arbitrators render 
their award based upon all that was submitted to them, and the 
award is communicated to the parties, preferably in person; 
however, if the parties are not available to receive such notice 
within the six days following the rendering of the award, it is 
announced in a notice signed by the Chairman and the Secretary 
and published in a local periodical. Once the award is notified, 
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it is filed in the notarial office and the Chairman and Secretary 
make a record of such filing. The winning party may obtain a 
copy of the award from the Notarial Office and may have it 
executed upon the other party, should the latter fail to comply 
voluntarily. 

Law 2 of 1938 provides that the contracting parties may name 
their arbitrators, or that a controversy may be referred to a 
chamber of commerce or any other body, national or international, 
to which the parties may care to refer it. This provision makes 
it possible for parties, citizens of different countries, when enter- 
ing into a contract—and especially in contracts between Colom- 
bian and United States firms—to provide for submission of the 
controversy to the Inter-American Commercial Arbitration Com- 
mission or to its committees in the United States or in Colombia. 
The parties may also agree that the arbitrators will be appointed 
by the Committee of the locality where the contract is entered 
into, or by the committee of the locality where such contract is to 
be executed, whichever may be more convenient in the case 
involved. 

The field is open to the Inter-American Commercial Arbitra- 
tion Commission to develop its educational work and to bring 
about the inclusion of arbitration clauses in contracts between 
nationals of Colombia and of the United States. 

Law 2 of 1938 will do much toward the development and stimu- 
lation of arbitration in the commercial relationship between the 
two countries. 





PERMANENT COMMERCIAL ARBITRATION TRIBUNALS 


IN order to establish closer economic reiations between the Ameri- 
can Republics, several have appointed mixed commissions which 
have studied the establishment of commercial treaties and dis- 
cussed questions of importance in the economic development of 
their countries. Such mixed commissions also function under 
commercial treaties already entered into and continue their work 
of coordination. 

One of the important developments through the work of such 
commissions is the plan for the establishment of Permanent Com- 
mercial Arbitration Tribunals to function between the Republics 
entering into commercial treaties with each other. 
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The organization of such Tribunals is based upon the Central 
Chambers of Commerce of each country involved, which are to 
establish the Tribunals in accordance with Rules which are under 
consideration. Arbitration is one of the recognized functions of 
the leading chambers of commerce in the Latin American Re- 
publics, and they offer adequate facilities for such joint arbitra- 
tion systems. 

An example of the proposed organization of such Tribunals 
appears in the final act of the second meeting of the Permanent 
Mixed Committee between Peru and Chile, as follows: 


Agreement No. 12 of the Final Act of the Second Meeting of the 
Permanent Mixed Committee of the Commercial Treaty between Peru 
and Chile. 


Both Delegations agree to report to their governments the desirability 
of recommending to the Central Chamber of Commerce of Chile and to 
the Association of Chambers of Commerce of Lima the creation in each 
of these organizations of a Permanent Chilean-Peruvian Arbitration 
Tribunal with the following leading provisions: 

(a) The object of this Tribunal is to undertake the mediation, con- 
ciliation and arbitration of all commercial controversies submitted to 
it by merchants established in either country in their commercial rela- 
tions with the merchants of the other country; 

(b) In principle this Tribunal will be concerned only with commercial 
contracts containing an arbitration clause, or a submission to arbitra- 
tion, providing for the acceptance of the award of the Tribunal as definite 
and final, except for appeal to vacate for procedural defects. The Cham- 
bers of Commerce will recommend to their members the insertion of such 
clauses in their contracts. 

(c) The Tribunal which will hear controversies involving purchase 
and sale of merchandise will be the Tribunal in the country where the 
merchandise is received. In controversies involving failure to perform 
or differences arising before a transaction is completed, the Tribunal 
in the country of the plaintiff will hear the case. 

(d) Each Tribunal will be composed of the following members: 


1—The President of the Chamber or his representative, who 
will act as Chairman of the Tribunal. 

2—The Counselor or commercial attache of the respective Em- 
bassy or, if there is none, then the Consul General. 

38—A third member appointed by agreement of the above two. 

4—Consulting members, without vote, to be appointed in each 
instance from among men occupied in the particular 
branch of trade involved in the controversy. 

5—In the event that the two arbitrators are unable to agree 
upon the third, a list of six names is to be drawn up, 
three being nominated by each party, and the third arbi- 
trator shall be drawn from such list by lot. 
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6—The Secretary of the Chamber will act as secretary of the 
Tribunal. 

7—The Tribunal thus appointed will meet whenever, upon re- 
quest of the Chairman, it is so notified by the Secretary. 
Notices will be signed by the President, and decisions by 
the three members of the Tribunal and certified by the 
Secretary. Awards or recommendations reached as a re- 
sult of conciliation must be by the majority of the 
Tribunal. 

The Tribunal will determine in each instance the fees pay- 
able to the Chamber and to the members and experts 
of the Tribunal. The Tribunal may also determine general 
fees by way of rules. 

8—The two Tribunals will agree upon Rules which are to be 
as uniform as possible in both countries and are to be 
approved by both Chambers of Commerce. Each Tri- 
bunal will submit to the Directors of its Chamber any 
changes in Rules, which are to be communicated to, and 
approved by, the Chamber of the other country. 


The Mixed Commission agrees to recommend to the government of 
Chile the adoption of the draft law on commercial arbitration now pend- 
ing in the National Congress and to recommend to the government of 
Peru the adoption of a similar Law. 


Similar agreements are contemplated or in the process of 


negotiation or discussion in Chile with Bolivia, Ecuador, Argen- 
tina, Brazil and Japan, and in Bolivia with Peru, in addition to 
the agreement with Chile. 





DRAFT OF COMMERCIAL ARBITRATION LAW IN CHILE 


THROUGH the good offices of Dr. Manuel Foster R., collaborator 
of the JOURNAL for Chile, the JOURNAL has received a copy of the 
pending law for the regulation of commercial arbitration in 
Chambers of Commerce in Chile. A text of the draft follows: 


Article 1—The Chambers of Commerce recognized as legal entities 
and so designated by the President of the Republic may hear and de- 
termine, as arbitrators, commercial questions submitted to them by 
agreement of the parties. 

When a contract provides for arbitration by such Chambers of 
Commerce, such arbitration may be had upon request of one party, 
even in the event that the other party fails to concur. 


Article 2—Arbitration agreed upon in general terms, whereunder 4 
Chamber of Commerce is to settle all disputes which may arise between 
the parties, will authorize such Chambers to determine all questions 
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which may arise under the contract, including those involving its 
validity, unless the parties explicitly reserve this or other matters for 
submission to courts of justice or to other arbitrators. 

In such instances the party desiring arbitration will specify the matter 
which he is submitting to the Chamber, without prejudice to the rights 
of the other party to submit in the course of the hearings other matters 
arising from the contract. 


Article 3—The Chambers of Commerce will discharge their function 
as arbitrators through a Tribunal composed of three members appointed 
in each instance by their Directors, from among the members of the 
Chamber or from among non-members, in their discretion. 


Article 4—The Directors of Chambers will take cognizance of all 
questions which may arise from the disqualification of arbitrators and 
of any complaint which may arise against them. The Directors may 
remove the arbitrators and appoint others in their place. 

In rendering the award the arbitrators will proceed in accordance with 
Art. 190 of the Code of Civil Procedure and it will be the duty of the 
Directors of each Chamber to complete the Tribunal, appointing as 
many arbitrators as may be necessary in order that an award may be 
rendered. 

The enforcement of arbitral awards will be in accordance with Art. 
792 of the Code of Civil Procedure. 


Article 5—The Secretary of the Chamber of Commerce will serve as 
clerk in all arbitrations before the Chamber. 


Article 6—The Chambers of Commerce specified in Art. 1 of this 
law may award upon the existence of a trade custom within the district 
in which they function. 

Such certification may be given by the Chamber, by a two-thirds 
vote of its Directors, and it will serve to establish such trade custom, 
without recourse to the means provided in Nos. 1 and 2 of Art. 5 of the 
Code of Commerce. 





NOTES AND COMMENT 


Secretary Hull on the Will to Peace in the Americas. “The instru- 
ments negotiated at the last two Pan American parleys marked 
substantial advances in the movement toward intra-American 
unity and solidarity which has been carried forward for many 
decades under the leadership of the Pan American Union. 

“It would be a mistake to suppose that the Western Hemisphere 
has no international problems of its own. Controversies among 
the American nations arise from time to time. It is to the ever- 
lasting credit of our countries that these questions, no matter how 
difficult and delicate, are and have been susceptible of settlement 
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because of the ‘will to peace’ which exists in all the nations of the 
Americas. 

“During the last few years we have had abundant evidence of 
this ‘will to peace.’ The delicate question that arose between 
Colombia and Peru has been amicably settled. 

“The governments of Ecuador and Peru have repeatedly dem- 
onstrated their insistent desire that the long-standing territorial 
dispute which unfortunately exists be settled only by pacific 
methods. ,... 

“The governments of Honduras and Nicaragua are demonstrat- 
ing likewise their desire to settle by pacific methods their recent 
dispute and are cooperating with a commission of friendly nations 
in an effort to bring about a peaceful settlement. .... 

“Only a few months ago the Dominican Republic and Haiti 
signed, at the Pan American Union, in the presence and under 
the auspices of the Permanent Commission of Investigation and 
Conciliation established under the Gondra Treaty, an agreement 
regarding a serious situation that had arisen between them. 

“These are tangible and practical evidences of a Pan American 
spirit—a spirit of the good neighbor, which envisages not only 
a willingness to adjust differences by peaceful means but also a 
determination to create conditions in which such differences 
would be less likely to arise.” * 


Director General of Pan American Union on Peaceful Settlements 
in the Americas. “Whenever a controversy arises between two 
or more of the American Republics the entire continent assumes, 
as a matter of course, that the controversy will be settled peace- 
ably, not only because the machinery is at hand for the settlement 
of controversies, but also—a far more important and significant 
circumstance—because continental opinion demands that such 
machinery be used to arrive at a peaceful settlement.” + 


Arbitration between Argentina and Chile. Argentina and Chile 
have again given evidence of their good faith and unfailing sup- 
port of the inter-American system of settling international differ- 
ences in a friendly manner, in submitting to arbitration by the 
Hon. Homer S. Cummings, Attorney General of the United 


* Address delivered at the Pan American Union on April 7, 1938. 
+ Address delivered before the Inter-American Center of the George 
Washington University, December 6, 1937. 
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States, their difference regarding the ownership of the islands 
in Beagle Channel near the eastern opening of the Magellan 
Strait. The arbitration involves the interpretation of the bound- 
ary treaty of July 23, 1881, between Argentina and Chile. 

This addition to the imposing list of friendly settlements of 
territorial and economic differences on the Western Continent 
confirms the statements of Secretary Hull and Dr. Rowe, quoted 
above. 


Argentine Committee of the Inter-American Commercial Arbitra- 
tion Commission Confers with Acting Chairman Brock. The visit 
of the Acting Chairman of the Inter-American Commercial Arbi- 
tration Commission, Herman G. Brock, in Buenos Aires, was the 
occasion for a meeting of the Argentine National Committee of 
the Commission, called on April 25, 1938, at the Argentine 
Chamber of Commerce. The vice-president of the Argentine 
Republic, Exmo. Dr. Ramon §S. Castillo, presided at the meet- 
ing, which was attended by the Chairman of the Commission, 
Hon. Spruille Braden; the Chairman of the Argentine Committee, 
Dr. Tomas Amadeo, and Dr. Ricardo C. Aldao, Dr. Cosme Massini 
Ezcurra, Dr. Juan Bayetto, Dr. Enrique Gil, Dr. Cupertino del 
Campo, Dr. Luis Maria Zambrano, Sr. Luis Fiore and Sr. Leo D. 
Welch, members of the Committee, as well as by members of the 
Board of Directors of the Argentine Chamber. The work of the 
National Committee was discussed with a view especially to the 
report of the Commission to be presented to the Eighth Inter- 
national Conference of American States, the speakers being 
Dr. Castillo, Mr. Brock and Dr. Amadeo. 


Panel of Mediators under Inter-American Treaty on Good Offices 
and Mediation. The Inter-American Treaty on Good Offices and 
Mediation signed at Buenos Aires on December 23, 1936, provides 
that each ratifying State appoint two members on a panel of 
mediators. In the event of differences between two American Re- 
publics, their governments may, under the Treaty, resort to 
mediation through the good offices of a member of this Panel. 

The members recently appointed by the United States are the 
Hon. Henry L. Stimson and the Hon. Norman H. Davis. 


Arbitration Provision in Argentine Commercial Code Governing 
Employer and Employee Relationships. Article 160 of the Code 
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of Commerce of Argentina provides that in the event of differ- 
ences due to a reduction in the salary of an employee, such dispute 
shall be settled by two arbitrators appointed by the parties. If 
the arbitrators so appointed are unable to reach an agreement the 
parties may designate a third arbitrator, and, if they can not 
agree upon such third arbitrator, the decision in the case will 
be rendered by the competent Judge of the Commercial Court. 

In two recent articles which have appeared in the Revista del 
Colegio de Procuradores de la Ciudad de Buenos Aires, Dr. Carlos 
Massini Ezcurra comments upon the pending revision of this 
section of the Code of Commerce. Particularly with reference to 
Article 160 he suggests that obligatory submission to arbitration 
of disputes concerning the unjustified reduction of salaries, pre- 
viously to all judicial action would expedite the settlement of such 
disputes and in this connection it would be desirable to amend the 
existing article, clarifying the powers and procedure of the 
arbitrators. 

It would seem that arbitration under Article 160 of the Com- 
mercial Code has been resorted to frequently and with good 
results but, the provisions not being obligatory, it is frequently 
disregarded. The amendments discussed by Dr. Massini Ezcurra 
would extend the benefits of arbitration to all controversies in- 
volving reductions of salaries. 


Carriers of Goodwill. For the inauguration of President Ortiz 
of Argentina six United States army planes flew to Buenos Aires. 
One of the results of this good will flight has been a request of the 
Argentine government to secure the services of eight officers of 
the United States Army Air Corps to give technical instruction 
in training officers of the Argentine Air Corps. In this manner 
one indication of goodwill leads to another and the exchange of 
services and knowledge cements more and more closely the rela- 
tionship between States. 


Arbitration Committee of the Chamber of Commerce of the 
U. S. A. in the Argentine Republic. The 19th Annual Report of 
the Chamber to its Board of Governors indicates that the Arbitra- 
tion Committee has been active in several cases involving inspec- 
tion. The members of the Committee are: J. D. Tierney, Chair- 
man; W. B. McDavid, John Backer, J. F. McCarthy, E. E. Pardee, 
F. B. O’Grady and Graham Steel. 
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Education and Inter-American Relations. A competition being 
sponsored by the Brazilian Institute of Geography and History 
on the occasion of its first centenary to be celebrated October 21, 
1938, calls for text books on geography and history written to 
conform with the standards outlined in the Convention for the 
Revision of Text Books signed by Brazil and Argentina in 1933. 
Under these standards history books are to avoid controversial 
questions, limiting themselves to the statements of facts, without 
opinions which may be open to argument or cause offense to other 
nations. 

This competition is a marked step forward in the development 
of the type of instruction which will confirm and maintain 
friendly and pacific relations between nations. 





PRESIDENT TAFT ON NATIONAL HONOR 


“T have noticed exceptions in our arbitration treaties, as to 
reference of questions of national honor to courts of arbitra- 
tion. Personally I do not see any more reason why matters of 
national honor should not be referred to a court of arbitration 
than matters of property or of national proprietorship. I know 
that is going farther than most men are willing to go, but I do 
not see why questions of honor may not be submitted to a tri- 
bunal composed of men of honor who understand questions of 
national honor, to abide by their decision, as well as any other 
questions of difference arising between nations.” 

(In an address before the Peace and Arbitration Society, 
N. Y., March 22, 1910.) 








ARBITRATION LAW 


Law Review Committee: Wesley A. Sturges, Chairman; Walter J. Derenberg, 
Secretary; Arthur A. Ballantine, Edwin M. Borchard, Edwin H. Cassels, 
Julius Henry Cohen, Guy Richards Crump, Eli Whitney Debevoise, William 
J. Donovan, Phanor J. Eder, Osmond K. Fraenkel, Lloyd K. Garrison, Edwin 
L. Garvin, Nathan Isaacs, Arthur K. Kuhn, Milton P. Kupfer, Joseph 
Mayper, H. H. Nordlinger, Arthur Nussbaum, Philip G. Phillips, Maz 
Radin, William L. Ransom, William G. Rice, Jr., Paul L. Sayre, Frank H. 
Sommer, Ellery C. Stowell, George J. Thompson, John H. Wigmore, Quincy 
Wright, Burton A. Zorn. 


CONCERNING ARBITRATIONS WITHOUT COURT ORDER 


BY 
OSMOND K. FRAENKEL * 


SECTION 1458 of the Civil Practice Act of New York, as revised 
in 1937, affects arbitrations instituted without previous court 
order. These had been permitted under Section 4-a of the now 
repealed Arbitration Law. As interpreted in the Finsilver case 
(Matter of Finsilver, Still & Moss Inc. v. Goldberg M. & Co., Inc., 
253 N. Y. 382—1930), a party who had not participated in the 
arbitration might, at any time before confirmation of the award, 
question the existence of a contract requiring arbitration and 
obtain a jury trial of such issue; a party who had participated 
apparently lost the right to a jury trial, but retained the right 
to question the jurisdiction of the arbitrators. 

The new provision makes two changes: it abolishes the right 
to question the making of the contract by a party participating 
in the arbitration (subd. 1) ; it limits the right of a non-partici- 
pating party who has been personally served with a notice of 
the proposed arbitration (subd. 2). In this latter case the statute 
provides that the issue of the existence of the contract may be 
raised “only” by motion for a stay of the arbitration, notice of 
which “must” be served within ten (10) days of the service of 
the notice of intention to arbitrate. The evident purpose of this 
requirement is to avoid the necessity for any arbitration when 


* Member of the New York Bar and of the Law Review Committee. 
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an issue of the jurisdiction of the arbitrators exists and to 
require prompt action by the party raising that issue. 

Various questions have arisen in the application and interpre- 
tation of Subdivision 2 (See 2 ARB. J. 201, 202): 1. May the 
Court relieve a party who has failed to move within the ten day 
period? 2. Is the provision mandatory or may the Court permit 
the issue of jurisdiction to be raised on motion to confirm the 
award? 3. Is the provision exclusive or may the issue of juris- 
diction be raised in an independent action in equity? Implicit in 
some of these questions is the contention that the provision, if 
mandatory and exclusive, is unconstitutional. 

1. Civil Practice Act, Section 108, gives the Court power to 
open any default within one year after notice. Under this sec- 
tion a default on a motion to compel arbitration was vacated be- 
cause of a claim that the contract did not authorize the submis- 
sion of the controversy between the parties (Matter of Decatur 
Contracting Co., 166 Misc. 614—Spec. T. Bronx 1938). The de- 
cision rests upon the proposition that without a contract there 
is no jurisdiction to compel arbitration ; therefore, in the further- 
ance of justice, that issue should be litigated. On the assumption 
that this principle applies to the situation contemplated by Sec- 
tion 1458, Subdivision 2, applications for a stay have been denied 
without prejudice to the making of motions to be relieved of 
default in failing to move within the ten days (Reliance Mfg. Co. 
v. Turner Halsey Co., N. Y. L. J. May 3, 1938, p. 2134—Spec. T. 
New York; Steinman Inc. v. S. Blumenthal & Co. Inc., N. Y. 
L. J. May 20, 1938, p. 2451—Spee. T. New York). Mr. Justice 
Cotillo recently granted a motion to open a default in failing to 
move within the ten days on the ground that the default was not 
intentional. To save time the Court directed that the motion to 
open the default be deemed in effect a motion for a stay and 
ordered a trial by jury of the issue of fact raised as to the mak- 
ing of the contract. In that case there had been no hearing before 
the arbitrator and no terms were imposed upon the moving party 
except that it was required to bear the expenses of the jury trial 
(Matter of Reliance Manufacturing Company, New York Law 
Journal June 8, 1938, p. 2767). 

2. Although the statute expressly provides that when a notice 
of intention to arbitrate has been personally served the issue of 
the making of the agreement may be raised “only” by motion 
for a stay, Mr. Justice McGeehan, without any discussion of this 
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language, permitted such issue to be raised in opposition to con- 
firmation of the award (Hesslein & Co., Inc. v. Greenfield, N. Y. 
L. J. Feb. 2, 1938, p. 546—Spec. T. New York). On reargument 
he adhered to this determination on the ground that the Court 
has discretionary power in dealing with the confirmation of an 
award (N. Y. L. J. Feb. 28, 1938, p. 1000). Mr. Justice Shientag 
reached the same conclusion without discussion (Jn re Steiger 
v. Weissman Cloak Co., N. Y. L. J. March 16, 1938, p. 1290— 
Spec. T. New York). These decisions probably must be con- 
sidered overruled by the Schafran case, which we shall now 
consider. 

3. In Schafran & Finkel, Inc., v. M. Lowenstein & Sons, Inc., 
an action was brought to enjoin the confirmation of an award 
on the ground that the procedure set up in Section 1458, Subdi- 
vision 2, was permissive only, and that if it was exclusive, it was 
unconstitutional as depriving the adverse party of the right to 
question the making of the contract. In that case the notice which 
was served made no reference to the statute, nor to the fact that 
rights might be lost by failure to move within ten days. For 
that reason plaintiff also contended that the notice was insufficient 
to satisfy the requirements of due process. Defendant contended 
that if the notice was insufficient or the statute unconstitutional, 
plaintiff might raise these issues in opposition to confirmation 
and could, therefore, not maintain an action in equity; and in 
any event that the notice was proper and the statute constitu- 
tional. Mr. Justice Schmuck dismissed the complaint without 
opinion. 

This decision was upheld in a comprehensive opinion by Mr. 
Justice Dore (254 App. Div. 218). He held that Section 1458, Sub- 
division 2, was mandatory, exclusive and constitutional; he left 
for determination on the motion to confirm the award only the 
question of the service of the notice of intention to arbitrate. 
He said: 


“The authority of the legislature to prescribe the length of notice is 
not absolute and beyond review, but only in a clear case will a notice 
authorized by the legislature be set aside as wholly ineffectual on account 
of the shortness of time, and in testing the sufficiency of the notice 
regard should be had to the probable necessities of ordinary cases 
(Bellingham Bay & B. C. R. Co. v. New Whatcom, 172 U. S. 315). In 
that case a 10-day period of constructive notice by publication was 
sustained. The notice required would probably be more effective in 
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affording opportunity to protect the rights of the respective parties if 
the statute required the party serving the notice to include a statement 
that the notice was being served pursuant to subdivision 2 of section 
1458 of the Civil Practice Act and that if the person served desired to 
raise any issue as to the making of the contract or any issue mentioned 
in Civil Practice Act, Section 1458, such issues could be raised only by 
a motion made by the person served, notice of which must be served 
within 10 days after the service of the notice of intention to arbitrate. 
We cannot, however, say, that the written notice claimed by defendant 
to have been personally served on plaintiff, December 8, 1937, did not 
sufficiently put plaintiff on notice. Reference to the statute is not now 
prescribed; everyone is presumed to know the law and is chargeable with 
knowledge of a statute altering existing laws whereby remedies may 
be affected. 

“Article 84 provides a comprehensive plan and procedure for the 
conduct of arbitration proceedings. It makes the arbitration of a con- 
troversy a special proceeding and provides that any application to the 
court under the article shall be made and heard in the manner provided 
by law for the making and hearing of motions except as otherwise ex- 
pressly provided (Civil Practice Act, Sec. 1459). 

“We are of the opinion that Section 1469 of said article did not 
reserve a right of action by injunction for the purpose of raising the 
issue of the making of the contract. Under the provisions of Section 
1458 an adequate remedy is provided whereby such issue may be raised 
and tried either before the Court or before the court and a jury, if 
timely application is made. 

“Civil Practice Act, Section 1458, subdivision 2, is constitutional and 
the procedure therein provided is mandatory and exclusive. The pro- 
cedure here attempted by plaintiff of bringing an independent suit in 
equity for injunctive relief and to avoid the award on the ground no 
contract existed is, on the facts disclosed, prohibited by the present 
statute, and plaintiff’s complaint was properly dismissed.” 


Mr. Justice Cohn dissented on the ground that the statute was 


merely permissive, that the notice was insufficient and that the 
statute was unconstitutional for failure to require a proper 
notice: 
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“The notice contained in the letter literally complied with the require- 
ments of the statute (subd. 2, Sec. 1458, Civil Practice Act) for it was 
a notice ‘of an intention to conduct the arbitration pursuant to the pro- 
visions of a contract or submission specified’ in the notice. However, 
the notice provided for by statute is wholly inadequate and insufficient. 
That is best illustrated by the facts set forth in the complaint. Here 
plaintiff, a merchant, was, it may be assumed arguendo, personally 
served with a lawyer’s letter demanding that it submit to arbitration a 
controversy arising out of a contract which plaintiff never had made. 
The notice did not sufficiently inform plaintiff of the claim to be as- 
serted; it gave not the slightest intimation that if plaintiff ignored the 
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letter it would afterwards be obligated by a court order to pay the 
sum of $1,500 to defendant. No reference is found in the letter to any 
statutory provision under which it is claimed that plaintiff would forfeit 
its rights if it did not proceed as required within the 10 days prescribed 
by statute. The communication was not a process of the court; it did not 
specify a time when or a place where the party served was required 
to appear and defend itself, nor did it set forth any penalty for plaintiff’s 
default upon failure to appear. 

“Plaintiff’s omission to move for a stay of the arbitration proceeding 
within 10 days after receipt of such a letter from a lawyer furnishes no 
sound basis in law for debarring it of a fair opportunity to prove that it 
had never made any contract with defendant and that it had never made 
any agreement to submit to arbitration any controversy with defendant. 

“The statute, in failing to make provision for a reasonable notice 
which fairly apprises a party of what proceeding is being taken against 
him and which does not afford the party a fair opportunity to defend, 
is repugnant to the due process provisions of our statute and federal 
constitutions. (United States Constitution, 14th Amendment; New York 
State Constitution, Article 1, paragraph 6; 2 Cooley’s Constitutional 
Limitations (8th ed.), p. 757; Coe v. Armour Fertilizer Works, 237 U. S. 
413, 422, 423; Finsilver, Still & Moss v. Goldberg, M. & Co. 253 N. Y. 
328.) 


CONCLUSIONS 


Subject, of course, to the contingency of higher court deci- 
sions to different effect it is suggested that the various problems 
posed should be solved as follows: 


a. Section 1458, Subdivision 2, is constitutional, since it affords 
an opportunity of raising the jurisdictional question by motion 
for a stay; ten days is not an unreasonably short period in which 
to take action. 

b. The notice of intention to arbitrate need not, as a matter 
of law, contain a warning that if no motion for a stay be made 
within ten days the right to litigate the existence of the contract 
will be lost. It would, however, be better practice to serve a 
notice in such form; it might even be desirable to impose such 
form by judicial decision or amendment of the law. 

c. Failure to move within the ten-day period should bar the 
right to question the making of the contract unless some excuse 
for such failure be offered, as in the case of other defaults, and 
terms be imposed to compensate the other party for expenses 
incurred in connection with the arbitration. 

d. On the motion to confirm the award it should be possible 
to question the service of the notice, the sufficiency of its form 
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and the constitutionality of the statute, but it should not be 
possible to question the existence of the contract until after a 
successful litigation of one of these other points. 

e. Under no conditions should any of these issues be available 
in an action in equity. 





REVIEW OF COURT DECISIONS 
BY 


WALTER J. DERENBERG 


NEW YORK SUPREME COURT, APPELLATE DIVISION 


Arbitration without Court Order under Sec. 1458—Constitutionality of this 
Section. Appeal from an order of the Supreme Court denying a motion to 
enjoin defendant from further prosecuting its action. Held, order affirmed. 
The new procedure provided under Section 1458, subdivision 2, is constitu- 
tional and the procedure therein provided mandatory and exclusive. Schafran 
& Finkel, Inc. v. M. Lowenstein & Sons, Inc.,1 254 App. Div. 218. 


Industrial Arbitration—What Constitutes Arbitrable Dispute under Agree- 
ment with Union? Appeal from an order of the Supreme Court ordering a 
union to arbitrate a dispute. The lower court held that a union of truck 
drivers must arbitrate with an association of carriers those disputes which 
exist between the drivers and the individual carriers pursuant to the follow- 
ing arbitration clause in the employment contract: “Should any difference 
arise between the employer and employee, the same shall be submitted to 
arbitration by both parties.” It is true that each contract was entered into 
between the union and each individual carrier; however, the union and the 
association had entered into a supplementary agreement amending the 
employment contract. The lower court found that under the facts the union 
intended, by signing the supplementary agreement, to arbitrate with the 
association any differences between the drivers and the carriers. Said the 
lower court: 


.... The... . dealings between the parties, which were through 
the association, supply the final and conclusive proof that the union 
recognized the association as a real party in interest with respect to 
any disputes arising under the principal contract 


No doubt to take the original contract by itself and construe it nar- 
rowly, ignoring all that has transpired since its execution, would well 
serve the purpose of members, if any there be, who favor nagging and 
trouble-making tactics. Good faith and common sense require a more 





1 This case is considered more extensively in Osmond K. Fraenkel’s article 
“Concerning Arbitrations without Court Order” in this issue at p. 290. 
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liberal estimate of the situation which existed immediately before arbi- 
tration was refused. .... 


A labor contract is to be treated like any other when it includes an 
agreement to arbitrate, and if a union ever can and should be held re- 
sponsible for its undertakings this is the case. 


The Appellate Division, however, has recently reversed this holding and 
decided that the union could not be compelled to arbitrate with the associa- 
tion. Said the court in a per curiam decision: 


However desirable arbitration might be under these provisions to 
determine matters concerning which the parties have not agreed and 
thereby to create a contract which they have not made, it is not author- 
ized by our Statute (Matter of Buffalo and Erie Ry. Co., 250 N. Y. 275; 
Matter of Fletcher, 237 N. Y. 440). 


Furthermore, these arbitration provisions when read with the pro- 
visions of paragraph 13 that “during that time [the term of the con- 
tract] there shall be no revisions or modifications of this agreement” 
must be held to be limited to “any difference between employer and 
employee” concerning the construction, effect or performance of the 
contract. It should not be extended to allow either party to invoke 
arbitration to create a contract for them. 


For these reasons and without consideration of the other questions 
urged on this appeal, the order should be reversed with no costs and the 
motion denied. 


Amsterdam & Co. v. Devery.? 


NEW YORK SUPREME COURT, SPECIAL TERM 


Arbitration of Patent Disputes *°—Jurisdiction of State Courts to Enforce 
Patent Awards. Motion to confirm an award. The controversy directly in- 
volved the question of whether one of the parties was guilty of patent 
infringement. Held, motion granted. 


Had relief been sought by action rather than by arbitration the 
federal courts would have possessed exclusive jurisdiction. The parties 
had the right, however, to submit their controversy to arbitration rather 
than to the courts, and no satisfactory reason appears to exist for 
refusing to take jurisdiction of the motion to confirm the award and for 
judgment thereon. The merits of the controversy have been determined 
by the arbitrator and may not be inquired into by the court. In con- 





2 The decision of the lower court is reported in Labor Relations Reporter, 
April 25, 1938, pp. 19, 20. The decision of the Appellate Division has not 
been officially reported. Cf. “The Legal Enforceability of Agreements to 
Arbitrate Labor Disputes,’ by Osmond K. Fraenkel, Vol. 1, No. 4, ARBITRA- 
TION JOURNAL, p. 360. 

8 An article on the subject of arbitration of patent disputes is scheduled 
for the October issue of the JOURNAL. 
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firming the award and permitting judgment to be entered thereon the 
court is not determining the controversy between the parties and is, 
therefore, not invading the exclusive jurisdiction of the United States 
courts over cases arising under the patent laws. 


Mohawk Mfg. Co., Inc., v. Caviechi, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
May 9, 1938, p. 2242, Rosenman, J. 


Scope of Arbitration Agreement—Refund of Processing Tax. Motion for re- 
argument of motion to compel arbitration denied. A claim for refund of 
processing tax is one that arises “under or in relation to” the principal con- 
tract. Whatever defenses and offsets there may be are matters to be disposed 
of at the time of the arbitration itself. The fact that the contracts were fully 
performed insofar as deliveries and payments are concerned does not ex- 
tinguish the arbitration clause so as to prevent petitioner from obtaining 
the refund of moneys paid in accordance with the contract. Matter of 
Maltese Textile Corporation (Pilgrim Mills), Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J.,. May 12, 1938, p. 2303, McLaughlin, J. 


Evidence—Misconduct of Parties—Secret Communication with Arbitrator. 
Motion to set aside an award. In a dispute between a customer and a firm 
of stockbrokers, an award was rendered in the latter’s favor. The customer 
now claims that it was prejudicial conduct on the brokers’ part to send a 
certain letter to the chairman of the arbitration board after the hearings 
were closed. The arbitrators had asked the brokers at the end of the hearing 
to submit a computation showing what loss the customer would have suffered 
if the securities had not been sold on a certain date. The brokers were also 
given leave to submit margin agreements signed by the customer with other 
brokers. With this information, however, they submitted a letter containing 
certain argumentative matter regarding the contents of another margin 
agreement. This letter the attorney for the customer claimed he did not see 
until after the award, to the prejudice of his party. Held, motion denied. 


While improper and beyond the scope of the request of the arbitrators, 
nevertheless the effect is not prejudicial. The production of other margin 
agreements after the close of the hearing was in accordance with the 
stipulation. The fact that the brokers—not their attorneys—added ex- 
planation and argument with it is immaterial, as the agreement spoke 
for itself. 


It follows that the subject matter of the letter, although improperly re- 
ceived in evidence, had no bearing upon the material facts in issue and its 
receipt in evidence had no prejudicial influence on the arbitrators’ decision. 
Matter of Turberg (Orvis Bros. & Co.), Sup. Ct., Spec. Term, Pt. I, N. Y. 
L. J., April 30, 1938, p. 2093, Pecora, J. 





* Cf, to the same effect In re Carnac Cottons, Inc., App. Div., Sup. Ct., 1st 
Dept., reported in Vol. 1 ARBITRATION JOURNAL, p. 205. 
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Appointment of Umpire—When Invalid. Motion to appoint an umpire. 


The arbitration clause provides that the umpire is to be chosen, if 
possible, by the arbitrators. The designation of an umpire by the 
arbitrators originally selected is invalid and of no effect in view of the 
fact that one of said arbitrators has been replaced. The present arbi- 
trators who are to determine the controversy between the parties have 
not selected an umpire and are unable to do so. The motion for the 
appointment of an umpire is accordingly granted. 


Warren v. Loew, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., May 6, 1938, p. 2200, 
Frankenthaler, J. 


Bias of Arbitrator—Waiver. Motion to confirm two awards. It is argued 
by the respondent on this motion that there had been bias on the part of the 
arbitrators in the first arbitration proceeding and that the arbitrators were 
disqualified. Held, motion to confirm both awards granted. Even if it be 
assumed that the claim of bias and disqualification was otherwise meritorious, 
the respondent, by proceeding with the first arbitration without making any 
objections regarding the composition of the board of arbitrators, although 
it was aware of many, if not all, of the facts upon which it now relies, must 
be considered to have waived this claim. Matter of Burrington, Case & 
Gibson Corp. (Cherry Packers Corp.), Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
May 13, 1938, p. 2324, Cotillo, J. 


Right to Inspect Corporate Books—Whether Subject to Arbitration. Motion 
for an inspection of corporate books. Petitioner is a director of the respon- 
dent corporation, claiming his statutory right to inspect the latter’s books 
and records. Respondent maintains that the question whether or not such a 
right exists should be submitted to arbitration, in accordance with an arbi- 
tration clause governing the relationship between the parties. Held, motion 
granted. 


The arbitration clause relied upon by the respondent does not apply 
because it is not broad enough in its language to require the petitioner 
to submit to arbitration the question whether he is entitled to an inspec- 
tion of the corporate books and records. Even if the clause were broad 
enough it would be unenforceable, for the parties may not legally pro- 
vide for arbitration of the statutory rights of a director of a corporation. 


Granat v. Altime Narrow Fabrics Co., Inc., Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., May 21, 1938, p. 2472, Rosenman, J. 


Authority of Arbitrators to Award Costs and Counsel Fees. Motion to confirm 
an award and cross-motion to vacate or modify same. The arbitrators 
awarded petitioner the sum of $6,921.34. The contract price was only $6,058. 
Petitioner maintains that the sum exceeding the contract price comprises 
interest and certain damages, including counsel fees. Held, cross-motion to 
vacate granted. 


In the absence of an express provision in the contract for arbitration 
or in the submission to arbitration, for the payment of the legal expenses 
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of the successful party, the arbitrators may not make an award for costs 
and legal expenses incurred by the successful party..... It is im- 
possible to ascertain what part of the difference between the $6,058 and 
$6,921.34 represents counsel fees, the award being in one lump sum. 
. . . . It may even be that the arbitrators awarded less than $6,058 for 
the merchandise and more than the difference between $6,058 and 
$6,921.84 for legal fees..... 


A rehearing should be had before the same arbitrators. Matter of Klein 
(Am. Pistachio Corp.; republished), Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
May 28, 1938, p. 2594, Rosenman, J. 


Authority of Arbitrators to Award Interest and Costs. Motion to confirm an 
award and cross-motion to vacate or modify same. It was claimed by the 
respondent that the arbitrator had no authority under the agreement to 
award interest and costs. Held, award confirmed with regard to interest 
and modified with regard to costs. An arbitrator may award interest in a 
proper case. As to costs, he has no such authority, unless expressly pro- 
vided for in the submission. Where the submission contains no authorization, 
either express or implied, to award costs, this item must be disallowed and 
the award modified in this respect. Matter of Perry (Henneman), Sup. 
Ct., Spec. Term, Westchester County, N. Y. L. J., March 30, 1938, p. 1548, 
Patterson, J. 


Finding of Mutual Adjustment Bureau Concerning Quality of Merchandise 
Does Not Constitute an Award. Motion to stay plaintiff from proceeding with 
action. The agreement of the parties provided that controversies concerning 
the condition or quality of merchandise were to be referred to the Mutual 
Adjustment Bureau of the Cloth and Garment Trade. The dispute here 
involved related only to quality of merchandise, so that that part of the 
agreement which provided for the submission of other controversies to the 
American Arbitration Association did not apply. Held, motion denied. 


.... The defendant states, without contradiction, that the Mutual 
Adjustment Bureau holds no hearings and merely makes an inspection 
of the cloth in controversy by one of its employees who does not take 
an arbitrator’s oath. It is further stated without contradiction that no 
award is made by the Bureau, which only makes a finding as to the 
quality of the cloth. In view of these facts no valid clause for the 
arbitration of disputes relating to the quality of merchandise is con- 
tained in the contract between the parties. 


American Woolen Co., Inc. v. Strachman, Inc., Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., April 14, 1938, p. 1808, Frankenthaler, J. 


Appraisal. Motion for injunction pendente lite restraining prosecution of a 
summary dispossess proceeding. Petitioner contends that the rent was im- 
properly fixed by the appraisers and the umpire. Held, motion denied. 


. ... The proceeding to fix the rent was not an arbitration proceed- 
ing but a valuation proceeding (Matter of Fletcher, 237 N. Y. 440). 
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The appraisers and umpire were not required to take testimony or hold 
hearings. The appraisers and umpire were selected by the parties and 
the moving papers are not sufficient to convince the court that any of 
them have acted improperly. 


Hempstead Fulton Restaurant, Inc. v. Style Shop, Inc., Sup. Ct., Nassau 
County, N. Y. L. J., June 4, 1938, p. 2714, Hooley, J. 


Notice of Intention to Arbitrate under 1458, Subd. 2. Motion for a trial of 
the issues under Section 1458, subdivision 2. The petitioner had been per- 
sonally served in accordance with Section 1458 with a notice of intention to 
arbitrate. He failed to apply for a trial within the 10 days specified in the 
statute. Held, motion denied. Under the clear wording of the statute, the 
petitioner is barred from raising the point of a triable issue after the 10 days 
of the statutory period had expired. The motion is denied, however, without 
prejudice to an application to open up petitioner’s default on papers showing 
a good excuse therefor and the existence of merits.5 Will Steinman, Ine. v. 
Sidney Blumenthal & Co., Inc., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., May 
20, 1938, p. 2451, Rosenman, J. 


Industrial Arbitration—Enforceability of Arbitration Clause against Union. 
Motion for an order directing the submission of a controversy to arbitration 
and staying the trial and proceedings in a pending action. An agreement 
between an employer and a union provided as follows: 


Section 6. Adjustment of Grievances. Should differences arise be- 
tween the employer and the Union, or any employee, as to the meaning 
and application of the provisions of this agreement or in regard to any 
other matters, there shall be no suspension of work on account of such 
differences. An earnest effort shall be made to settle such differences 
immediately, in the following manner: .... (d) In the event the 
dispute shall not have been satisfactorily settled, the matter shall then 
be referred to one or more impartial arbitrators, to be appointed by 
mutual agreement of the parties hereto. The decision or award in 
arbitration shall be final and binding on all parties. The expense and 
salary incident to arbitration shall be paid jointly by the Company and 
the Union. 


It was further provided under Section 4 of said agreement that the em- 
ployer and the Union believe “that the prompt acceptance by the industry 
of a reasonable minimum wage per 40-hour week would remove from com- 
petition the temptation to demoralize the wage scale, etc.” The controversy 
here involves an interpretation of these provisions, since it is claimed that 



















5 Cf. with regard to the same question the decisions reported in Volume 2, 
Arbitration Journal, pp. 201, 202; cf. also the decision of the App. Div. in the 
ease of Schafran & Finkel, Inc., v. M. Lowenstein & Sons (254 App. Div. 
218), upholding the constitutionality of the new amendment to Section 1458 
and reported in the current issue, p. 295; also the article by Osmond K. 
Fraenkel on the same question in this issue, p. 290. 
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stabilization of wages has not been accomplished. The Union refused to 
submit the controversy to arbitration and instead commenced an action in 
the Supreme Court. Held, motion granted. The provisions quoted above are 
sufficiently broad to require any and all controversies growing out of the 
agreement in any way to be submitted to arbitration. Matter of Hafner 
Associates, Inc., Sup. Ct., Spec. Term, Queens County, N. Y. L. J., April 8, 
1938, p. 1718, Daly J. 


Industrial Arbitration—Specific Disputes. Motion to compel arbitration. 
A union refused to submit a dispute to arbitration on the ground that no 
specific issue had been properly defined and submitted in writing by the 
employer, as required by the contract. The union furthermore alleged that 
certain fundamental matters were involved over which the Arbitration Board 
had no jurisdiction. Held, motion granted. 


I believe that the agreement of the parties contemplated the submis- 
sion of the dispute in question to arbitration, and that the representa- 
tives of he union were well aware of the nature of the dispute existing 
between the parties and were notified in writing that the petitioner 
desired to arbitrate such dispute, as required by such contract. 


In re Long Island Daily Press Publishing Co., Inc., N. Y. Sup. Ct., 
Spec. Term, Queens County, LABOR RELATIONS REPORTER, May 2, 1988, p. 26, 
Hallinan, J. 


FOREIGN JURISDICTIONS 


(England.) Application of Statute of Limitations to Arbitration Proceedings. 
Appeal to set aside an order of the Court of Appeal affirming an order of 
Mr. Justice Branson upon a special case stated by Mr. A. T. Miller, K. C., 
the arbitrator in an arbitration proceeding. The point presented to the House 
of Lords was whether or not the Limitation Act, providing for a 3-year limi- 
tation for certain contract actions, was applicable and had to be observed 
by the arbitrator in an arbitration proceeding. Both the High Court of Jus- 
tice and the Court of Appeal held that the Limitation Act was a bar to the 
Appellant’s claim. Held, appeal dismissed. 

In this case appellant, a Dutch Company, and respondents, Norwegian 
shipowners, had entered into a contract according to which any future 
dispute was to be submitted to the arbitration of two persons in London and 
an umpire to be nominated by the Directors of the Baltic Mercantile and 
Shipping Exchange. It was clear that English law and procedure were to be 
applied. 

There is nothing in the circumstances here which would lead to the 
conclusion that a defense which would be open in an English court was not 
likewise available in an arbitration. In mercantile references it is an implied 
term of the contract that the arbitrator must decide the dispute according 
to the existing law of contract and that every defense which would have 
been open in a Court of Law could be equally proponed for the arbitrator’s 
decision, unless the parties had agreed to exclude that defense. Were it 
otherwise, a claim for breach of contract containing an arbitration clause 
could be brought 20 or 30 or more years after the cause of action had 
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arisen, although the Legislature had prescribed a limit of 3 years for the en- 
forcement of such a claim. In the absence of an implied agreement, therefore, 
the respondents could avail themselves of the Limitation Act as a defense. 
It follows that the arbitrator was acting rightly in admitting the defense 
under the statute. All concur. Handels-en-Transport Maats. “Vulcan” v. 
J. Ludwig Mowinckels Rederi A. S.6 Before the Lord Chancellor, Lord Atkin, 
Lord Thankerton, Lord Russell of Killowen and Lord Macmillan. Reported 
in Lloyd’s List & Shipping Gazette, March 18, 1938. 












(Switzerland.) Enforcement of Foreign Awards.?, A Swiss merchant bought 
certain merchandise at a foreign produce exchange and agreed to submit 
any controversies arising from such sale to the arbitration board of said 
exchange. This foreign arbitration board rendered an award holding the 
Swiss purchaser liable for the purchase price, although previously an official 
expert had declared the merchandise unmarketable. When the purchaser 
refused to pay the award, the foreign seller tried to have the award executed 
in Switzerland. The purchaser claimed in this proceeding that the award 
was not enforceable in Switzerland, since it had been apparently rendered 
contrary to the weight of evidence and in an entirely arbitrary way. He 
further alleged that under the rules of said exchange no appeal from the 
award was permissible and that it was contrary to the public policy and the 
law of Switzerland to have an award or a judgment executed in Switzerland 
which was not subject to any appeal at the place where rendered. Moreover, 
it was argued that certain treaties between Switzerland and other countries, 
including the one here involved, contained an express proviso to the effect 
that foreign judgments would not be executed if contrary to public policy. 

The Swiss Supreme Court, however, rejected each one of the arguments 
raised by the purchaser and held that the foreign award was enforceable as 
such against the Swiss purchaser. 








NOTES AND COMMENT 


Effect of Arbitration on Statute of Limitations in New York. At 
the instance of the Special Committee on Arbitration of the New 
York City Bar Association, Section 25 of the New York Civil 
Practice Act (dealing with the effect of arbitration on the 


6 This case should be compared with the recent American case of Acme Cut 
Stone Co. v. New Center Deveiopment Corporation reported in ARBITRATION 
JOURNAL, Volume 2, Number 1, where a Federal Judge as arbitrator felt con- 
strained to apply strict principles of contract law rather than broad equitable 
principles in deciding the controversy. 

7 Contributed by Dr. Hans Dietler, Zurich, our Swiss collaborator, who 
comments upon this decision as follows: “The Supreme Court in rendering 
this decision was evidently influenced by the idea that submission to a 
foreign arbitration board is an entirely voluntary act of the parties and that 
no one can be prevented from waiving, in advance, the right to appeal.” 
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Statute of Limitations) was amended by Chapter 426 of the 
Laws of 1938, to bring it into line with present conditions. 

The old Section 25 (formerly Section 411 of the Code of Civil 
Procedure) had been on the statute books without change for 
many years. It provided that where parties to a controversy 
entered into a written agreement to submit it to arbitration and 
before the determination of the arbitration the agreement was 
revoked by the death of either party or by the act of a person 
against whom action might have been brought on the subject- 
matter of the submission to arbitration, or where the execution 
of the arbitration agreement or the remedy upon the award was 
stayed by injunction or other competent order, the time which 
had elapsed between the making of the arbitration agreement 
and the revocation thereof or the expiration of the stay is not 
part of the time limited for the commencement of an action. 

With the passage in 1920 of the New York Arbitration Law, 
this section became obsolete; for the section was based on the 
assumption that an arbitration agreement might be revoked 
by the death or voluntary act of one of the parties thereto, which, 
since the enactment of the Arbitration Law of 1920, has not 
been the case. The section apparently escaped notice at the time, 
however, because it was not in the part of the Code of Civil Pro- 
cedure (afterwards Civil Practice Act) dealing with arbitration, 
but was in the part dealing with Statute of Limitations. 

In the Fall of 1937, this section came to the notice of the 
Arbitration Committee, which recommended the amendment of 
the section which was adopted by the 1938 Legislature as stated 
above. The section, as amended, provides, in effect, that where 
an arbitration proceeding or a proceeding to compel arbitration 
is instituted and it is finally determined that there is no right to 
arbitrate, the interval between the institution of such proceed- 
ing and the time of such determination is not part of the time 
limited for the commencement of an action; with the proviso, 
however, that in no event is the time to be extended by this pro- 
vision beyond one year after such final determination. The sec- 
tion thus becomes analogous to Sections 23 and 23a of the Civil 
Practice Act which, in effect, provide that where an action is 
dismissed because the plaintiff has mistaken his remedy, he has 
a year after the final termination of the action to bring a new 
action for the same wrong, even though in the absence of such 
provision his period of limitations would have expired.—H. H. 
NORDLINGER. 
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Small Claims and Conciliation Court in Washington, D. C. A Bill 
establishing a Small Claims and Conciliation Branch in the Mu- 
nicipal Court of the District of Columbia, for “improving the ad- 
ministration of justice in small cases and providing assistance to 
needy litigants”, was passed at the last session of Congress and 
signed by President Roosevelt on March 7, becoming effective 
thirty days thereafter. 

The newly established branch will have exclusive jurisdiction 
over all cases in the Municipal Court in which the amount of the 
plaintiff’s claim does not exceed $50, and, with the consent of the 
parties, will also have authority to settle cases, irrespective of 
the amount involved, by the methods of arbitration and concilia- 
tion. In the event the judge fails, immediately prior to the trial 
of any case, to induce the parties to settle their differences with- 
out a trial, he then proceeds with the usual court hearing. The 
Small Claims Branch, with a judge in attendance, will be open 
every day of the year (Saturday afternoons, Sundays and legal 
holidays excluded) and will also hold at least one night session 
during each week. No judge, officer or other employee of the 
Municipal Court will receive or accept any fee or compensation 
in addition to his salary for arbitration and conciliation services 
performed under the provisions of the Act. 

In addition to the arbitration and conciliation machinery, the 
Act provides for assistance by the clerk in the preparation of 
suit papers, service by registered mail and a shorter notice period 
(not less than five days nor more than fifteen days), simplified 
and uniform statement of claim, one-dollar filing fee and waiv- 
ing of costs for plaintiffs unable to pay costs, and informal trial 
procedure, with the judges not bound by statutory provisions or 
rules of practice, procedure, pleading or evidence. 


Municipal Court of Brooklyn Provides Arbitration During Sum- 
mer Months. The Hon. Pelham St. George Bissell, President Jus- 
tice of the Municipal Court of the City of New York, has an- 
nounced that members of the Committee on Arbitration of the 
Brooklyn Bar Association, under the chairmanship of William 
Liebermann, have volunteered to arbitrate cases pending on the 
Municipal Court calendar, submitted on consent of the parties, 
during the summer months, thus affording attorneys and litigants 
the opportunity to dispose of them during July, August and Sep- 
tember. Under the plan, cases on the Jury Calendar and cases 
pending in any district court may be taken out of their regular 
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order and may be arbitrated upon any day mutually agreeable 
during the summer.' 


Arbitration Committee of Los Angeles Bar Association. The fol- 
lowing members of the Los Angeles Bar Association have been 
appointed by Frank B. Belcher, president of the Association, to 
serve as members of the Arbitration Committee for 1938: Louis 
G. Guernsey, Chairman, Joseph A. Allard, Jr., Stanley M. Arndt, 
Eli F. Bush, Ben F. Griffith, Joseph Horton, Arthur C. Hurt, 
Louis Kleindienst, Henry Lee, Paul J. Otto, Hon. Lester W. Roth, 
Victor P. Showers and C. P. Von Hersen. 


Justice Hughes on Impartiality and Independence in Administra- 
tion of Justice. In his address on May 12 before the American 
Law Institute, Chief Justice Hughes pointed out the principles 
which must underlie the administration of justice, whether by 
courts or administrative agencies, when he said complaints must 
be heard, expert investigations conducted, complex situations im- 
partially analyzed and legislative rules intelligently applied. In 
the organized system of private national arbitration tribunals 
in the United States, there is embodied the essence of Justice 
Hughes’ principles. On the occasion of his address, Justice 
Hughes said: 
Deliberation, fairness, conscientious appraisal of evidence, determina- 
tion according to the facts and impartial application of the law, whether 
the controversies are decided in the courts or in administrative tri- 


bunals—these are the safeguards of society. For the law is naught but 
words save as the law is administered. 


Supreme Court as Arbiter Between Congress and the States. In 
the Virginia Law Review for April, 1938, Alexander Lincoln 
points out, and quotes the Supreme Court itself to this effect, that 
the court acts as an arbitrator, saying: “As no one can fail to 
see that if such an arbiter had not been provided in our compli- 
cated system of government, internal tranquility could not have 
been preserved; and if such controversies were left to arbitra- 
ment of physical force, our Government, state and national, would 
come to be governments of laws, and revolutions by force of 
arms would take the place of courts of justice and judicial de- 
cisions” (P. 614). The article contains a quite exhaustive list of 
cases in which the Supreme Court has so acted. 


1 For further details of the plan and procedure thereunder, see New York 
Law Journal, June 30, 1938, p. 3137. 











BOOK REVIEWS AND NOTES 


The Pacific Area and its Problems: A Study Guide. By Donald R. 
Nugent and Reginald Bell. American Council, Institute of 
Pacific Relations, 1936. 234 pp. 


In The Pacific Area and its Problems, Messrs. Donald R. Nu- 
gent and Reginald Bell, acting for the American Council, Insti- 
tute of Pacific Relations, have rendered a very valuable service to 
the Institute in so ably presenting the Pacific problems and an 
incalculable service to the student of Pacific affairs. For they 
have produced a study guide which puts each territory clearly 
in a position of its own, but relates them to one another so the 
student will find, not so much an answer to the problems, but a 
stimulus to his own mind to study and think about them. Further- 
more, he is given the tools with which to sharpen his mind, not 
only in a clear exposition of the problems in each area, but in 
very complete service material, admirably arranged as to general 
material and special material under each chapter. 

For example, the Sino-Japanese problem is presented in four 
chapters—first in a picture of China in modern times, then in 
one of Japan in modern times, then in one on their relations to one 
another, with a separate chapter on Manchuoko. These chapters 
are singularly free from opinion or emotional appeal, which will 
help the student to arrive at his own conclusions. Soviet Russia, 
the Dutch in the Pacific, the Philippine Islands, Hawaii, Aus- 
tralia, and New Zealand each receive a chapter. 

It is possible that the student will find the groundwork some- 
what inadequate for the amount of study he must put in if he 
would fill in the knowledge which the “outlines” and “problems” 
suggest is missing, and if he would steadily try to understand 
the problems that are presented to him in the form of questions 
and directions. The references adequately tell him where to go 
for information, but the way will challenge his perseverance and 
intelligence. The student will find a factual world presented in 
great wealth of details which help him to understand the ma- 
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terial issues at stake, but the finer issues of philosophy, culture 
and political ideologies that are involved may escape him unless 
he traces these out for himself. In the hands of an instructor, 
this Study Guide should greatly stimulate interest in the Pacific 
Area and the public is indebted to these two authors for the 
immense amount of research they have put into the book and to 
the Institute for presenting it at this timely hour.—FRANCES 
KELLOR. 


This Troubled World. By Eleanor Roosevelt. H. C. Kinsey & Co., 
New York. 


A neat, tidy little book is This Troubled World by the First 
Lady of the Land. An active figure in the center of the whirling 
events that make this a Troubled World, familiar with all the 
problems that produce the trouble, she nevertheless keeps a 
placid mind. While most individual and collective thinking on 
the subject of Peace vs. War is hectic, approaching the chaotic, 
hers is calm, clear and confident. 

The tons of books published in the twenty years since the 
World War closed may be divided into three main classes, his- 
torical, propagandistic, and plans for perpetual peace. 

Mrs. Roosevelt’s books is none of these. Every line conveys to 
the reader her abiding faith in the certain coming of peace; but 
after pointing out the defects of most peace plans, she gently con- 
cludes: “Therefore, I am inclined to believe that there is no per- 
fect and complete program for bringing about peace in the world 
at the present moment.” Yet, if we want the end of war, she 
adds, something must be done about it: “Some time we must 
begin, for where there is no beginning, there is no end.” 

She would have us so far re-make our own characters that 
each will be fit to be a helpful unit in a world of peace. In other 
words, it is a change in the moral nature of individuals which 
will qualify nations by peaceful means to settle their disputes 
and thus dismiss war as a policy. 

Those who read This Troubled World and apply its suggestions 
to themselves will certainly so live their lives as to bring the 
world closer to peace. It is a little book—a man can carry it in 
his coat pocket, a woman, in her handbag. Give it a chance to 
calm your mind.—CARRIE CHAPMAN CATT. 


The Arbitration Journal 
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* The inclusion of a book under this heading does not preclude a later 
review. Space limitations necessitated the omission of a number of book 
reviews, which will be included in the October issue. 





